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HE notable address of Senator Knox at the Commencement 
exercises of the Yale Law School last June is one of the 

most clarifying statements that have been made on the vexed ques- 
tion of federal control over commerce. The seeming extension of 
that control has led to a widespread opinion that the powers 
granted to the Federal Government are themselves capable of 
indefinite extension and that, by the simple device of delimiting 
the kinds of goods that may be permitted to enter inter-state 
commerce, Congress may impose such regulations as to indus- 
trial organization within the separate States as it sees fit. 
“The new proposition,” says Senator Knox, “is this: Con- 
gress has power to regulate commerce, including its instru- 
mentalities, and likewise power to regulate the persons by whom 
articles of commerce are produced in respect to matters dis- 
connected with commerce.” To the latter part of this pro- 
position he takes serious and timely exception. Neither the new 
legislation which has seemed necessary, nor the increased 
activity of the department of justice, with its various victories 
in the courts, has in any way enlarged the power of the Federal 
Government. That power has remained what it was defined to 
be by the Supreme Court one hundred years ago. The subject 
matter over which this power is exercised has extended with 
the growth of the nation, but the principles of control remain 


the same. 
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It has been definitely settled that Congress may prohibit inter- 
state commerce in articles hurtful to public health, safety or 
morals; and it has been settled that “the operations of a mono- 
polistic combination within a State may be so connected with 
those between the States as to bring the whole under the regula- 
tive power of Congress.” But from neither of these principles, 
nor from both together, can it be deduced that Congress has the 
power to deny the privilege of inter-state commerce to producers 
of innocuous articles who carry on their business of production 
pursuant to the laws of the domicile State, and in a way not in 
itself interfering with inter-state commerce. “There is no 
authority,’ says Senator Knox, “for any such proposition. 
The power of prohibition has never been sustained except as 
against articles noxious or dangerous in themselves. It is not 
possible to find even a suggestion that in respect to natural pro- 
ducts which are prime necessities, Congress can prohibit com- 
merce in them between the States in order to enforce its concep- 
tion of what would be a wise police regulation of a State.” The 
powers of Congress then are great, and much desirable regulation 
may still be effected under them, but they apply only to commerce 
and its instrumentalities, not to the persons by whom articles of 
commerce are produced, save as such persons enter into commerce 
themselves. These powers can be enlarged only by amendments 
to the Constitution. Suggestion has already been made in the 
YALE Review that the increasing complexity of social and 
industrial life is making the demand for some change in the 
organic law more pressing. The regulation of corporations is 
only one of the problems involved, but the above clear-cut dis- 
tinction, if valid, indicates that at present any fundamental 
control of corporations in general, even of those whose products 
enter into inter-state commerce, involving the questions of cap- 
italization and combination, remains outside the sphere of the 
federal powers. If constitutional amendments are impossible 
or undesirable, the matter must rest indefinitely in the hands of 
the separate States. 
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In the meantime the program of publicity from which so much 
has been anticipated is being rapidly carried out, and with results 
that already tend to give us pause. President Hadiey, in his 
recent volume on “Standards of Public Morality,” pays a high 
tribute to the work of Mr. Charles Francis Adams in connection 
with the first Massachusetts Railroad Commission, a commission 
which had no powers except the power to report, and which 
consequently, as Mr. Hadley points out, was thrown back on 
“the power of common-sense.” The possible influence for 
good of such a body was admirably illustrated in that case, but 
such influence depends first on the presence of a strong man, 
and second, on a careful restraint in the matter of reporting. 
The more numerous the reports made, the less is likely to be the 
influence of each one. At the present time there seems to be 
danger that even the reports of the federal agencies, to say 
nothing of State and private agencies, may be seriously 
affected from this cause. It is to be hoped that a 
government report will not cease to be an event of first-class 
importance, and come to be looked upon as a mere cry of “wolf.” 

Far from being easy, it is one of the most difficult things 
imaginable to make a report which gives merely an accurate 
and impartial statement of fact. It is notorious that when con- 
clusions come to be drawn, different investigators will 
come to entirely different results from exactly the same 
set of facts. Much has been anticipated from the com- 
mission of the Civic Federation which was sent abroad to investi- 
gate the problems of municipal ownership. It would not be fair 
to judge its results until the report is published in full, but 
from such parts as have yet been made public, it would seem 
to be a repetition of the old experience, arguments pro and con 
by men who had the same facts before them. Where definite 
conclusions are avoided, reports tend to become as vague and 
unsatisfactory as the recent Harriman report by the Interstate 
Commerce Commission. In any case, as reports become 
numerous, the authority which at first attaches to a government 
investigation ceases, and their only authority lies in their own 
inherent character. The report becomes an expression of 
opinion by one man, or one body of men, and however efficient 
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our commissioners may be, there is no one to-day who can speak 
so authoritatively but that his interpretation of facts may be 
challenged by men of equal authority, who will also receive 
as free a hearing on the part of the public. An example is 
furnished by one of the articles below, dealing with the report 
on pipe lines and the oil industry. 

What has been said is not meant as a criticism either of the 
present government officials or of the value of the “commission 
idea” in general. But the former should guard with jealous 
care the influence they now wield; and from the “commission 
idea” should not be expected more than it is capable of. There 
has been a tendency to confound the powers of commissions 
and the powers of the courts, and to exaggerate the influence 
of the former at the expense of the latter. The courts, however, 
will remain what they have always been, the great engine for 
discovering truth and accomplishing results. The relation of 
the two is not unlike that between the bishop and the judge 
in the old story. It was claimed that the bishop was the greater 
of the two because he could say “You be damned,” whereas the 
judge could only say “You be hanged.” To which the reply 
was, “But when the judge says you be hanged, you are hanged.” 
A commission can say that conditions are unlawful, or immoral 
or anything else. A court can say only that they are unlawful, 
but when it does say so, they are unlawful,—and something is 
done about it. 


New prominence has been given to one method of dealing 
with the problem of capitalization by Mr. E. M. Shepard’s 
recent address before the Illinois Bar Association. This is the 
proposal to abolish the nominal capitalization of a corporation 
altogether, that. is, to have no “par value” to the shares. The 
scheme is one which naturally appeals to the economist because 
it is in line, in some respects, with the most scientific economic 
concepts. Any person at all trained in economic thinking can- 
not fail to be amazed at the general acceptance of the crude 
fallacy regarding the effects of so-called over-capitalization. 
Nothing is more common among a certain class of magazine 
writers or politicians than the statement that a corporation which 
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is nominally capitalized at three times its actual value, must 
charge prices three times as high as they would otherwise do 
in order to earn dividends on the watered stock. Consequently 
over-capitalization is supposed to be a cause of high prices for 
goods or services. The man of ordinary common sense ought 
to be able to see that a corporation, like an individual, will sell 
its goods at the highest price at which it can dispose of its out- 
put and that the nominal capitalization has no more to do with 
its price policy than the number of buttons on the waistcoat of 
its president. The scientific form of statement is that the 
capital-value of any individual thing or of any concern is simply 
its annual income-yielding power capitalized at the current rate 
of interest, with due allowance of course for the duration and 
certainty of that income. The market-value of the shares of 
course reflects this earning capacity, and is an estimate of the 
real “capital value.’’ Since the market value may be one-tenth 
of the par value, or ten times the par value, it would seem simpler 
and more scientific to abolish par value altogether and issue 
simply a given number of shares, which would represent in 
name, what they now do in fact, merely ownership in a given 
part of the property with the right to a proportional share of the 
dividends declared. Let a company issue 100,000 shares with- 
out any nominal value. Then the individual owning 100 shares 
would not think of himself as holding $10,000 of the stock, but of 
owning one-thousandth of the property, which is what he actually 
does. Since capital-value is nothing but the present value of 
future recurring incomes, to fix the capitalization at the start 
before the earning power is known is scientifically to put the 
cart before the horse. And here as always what is good science 
is good common sense. 

On the other hand, it would be a grave mistake to suppose 
that the whole problem of capitalization can be disposed of in 
such summary fashion. Both our scientific analysis and our 
every-day understanding are made clearer by beginning at this 
starting point. But the public is quite correct in believing that 
the relation between the actual “capital paid in,’ and the incomes 
subsequently derived by stockholders is a matter of real concern. 
Where a private individual erects a plant and proceeds to make 














118 ‘ale Review. [ Aug, 


a large income, the question of the ratio of the income to the 
original outlay is perhaps a matter of curiosity but is considered 
the private business of the capitalist in question. The corpora- 
tion which enjoys privileges from the state is in a different 
position, especially the corporation which has received a franchise 
for the use of some portion of the public property. It is stil] 
true that the real capitalization depends upon present and pro- 
spective earnings, that is, it is nothing but the present value of the 
future income. The right to this future income was, however, 
secured for a certain price, and the question is, was the price 
then paid, in the form of capital-wealth, for the right to receive 
the future income-wealth, a low price or a high price, according 
to the prevailing rate of capitalization. If through ignorance 
on the part of the public, or fraud on the part of its agents, the 
original transaction represented an exchange of present wealth 
for future wealth, which after all allowance for uncertainty 
and the like, was not according to the market rate for such 
exchanges, that is according to the market rate of interest, the 
matter becomes a serious practical problem. The proposal, then, 
to abolish nominal capitalization is entirely sensible as a means 
of making clear the real nature of corporation shares, but does 
not remove the problem involved in regulating the relation 
between the future income and the original outlay of corporations 
enjoying a public franchise. Corporations are creatures of the 
state and no theory can do away with the fact that the citizens 
who constitute the state have a right to know to what extent the 
privileges they have granted have led to the enrichment or the 
impoverishment of the grantees. 

The above considerations have direct application to the pro- 
posal of the administration to secure a fair valuation of the rail- 
road properties of the country. If this is undertaken on the 
assumption that railroad tariffs are determined by capitaliza- 
tion, it is undertaken under false premises. But if the principle 
is to be established that railroad rates may be fixed by govern- 
ment authority, while the railroad property remains in private 
hands, no fair system of regulation is to be expected without 
some knowledge of the actual capital-value of such property. 
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O discriminate is, according to the lexicographers, to recog- 

nize differences. Apparently, therefore, to discriminate in 
railway rates is to recognize differences in traffic conditions and 
to make the charges for railway services conform to such dif- 
ferences. Such discrimination is unquestionably beneficial, for, 
in the language of an eminent jurist quoted by Professor Ely, 
“nothing can be more unequal than the equal treatment of 
unequals.”’ 

Unjustly to discriminate in railway rates is, however, as bane- 
ful as just discrimination is beneficial. A difference in rates | 
which exaggerates actual differences in traffic conditions, on the a) 
one hand, or one which fails fully to recognize them, on the other . 
hand, amounts to an unjust discrimination. It is equally true 
that the absence of a difference in rates where a substantial dif- 
ference in conditions warrants and demands a discrimination in 
rate-making must amount to real injustice and constitute a real 
as well as a technical unjust discrimination. 

Unjust discriminations afford undue and unreasonable advan- 
tages to particular persons, places or kinds of traffic and sub- | 
ject other persons, places and kinds of traffic to undue prejudice a 
and disadvantage. That some should enjoy improper advantages 
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and others suffer undue prejudice and loss is an offense against 
the moral sentiment of mankind, an impediment to industrial 
progress and a reproach to the nation or community which fails 
seriously to seek and energetically to apply an effective remedy. 
Any secret device by which a portion of the charge for a 
particular railway service, or the amount legally required to be 
paid for such a service, is remitted to the person for whom the 
service is performed, constitutes a rebate. Such remission may 
be accomplished by the collection of less than the legal charge, 
by the repayment of a portion of the amount collected, by the 
performance of some additional service not properly to be 
included in the total charge, by underbilling, by excessive mileage 
payments for cars owned by the shipper, by the allowance of 
unduly large proportions of the through rate for terminal facili- 
ties supplied by the shippers and by countless other devices of 
varying degrees of subtlety. American experience shows that 
as the law has made the simpler devices difficult and dangerous, 
the ingenuity of those desiring to receive or willing to pay 
rebates has caused increasing resort to the more subtle forms. 
There has never been a year, since the American railway sys- 
tem passed from its earliest and crudest stages, during which 
rebates in one form or another have not been an important feature 
of railway practice. During the period just before the enactment 
of the Interstate Commerce law they were the rule rather than 
the exception. Railways were then under no legal obligation, 
so far at least as interstate business was concerned, to observe 
the schedules of rates which they generally found it convenient 
to publish, and although they were bound by the common law 
requirement that their charges should be reasonable and just, 
it was commonly believed that while performing one service for 
a rate in itself reasonable they might perform another of sub- 
stantially similar character for a lower rate. Under these cir- 
cumstances there was freedom of contract between shipper and 
carrier. The schedules, which were given more or less pub- 
licly by the soliciting agents and other railway officers, were 
the basis of negotiations rather than recognized standards of 
charges. The shipper who desired services which might be per- 


'First Annual (1887) Repost of the Interstate Commerce Commission, pp. 5-7. 
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formed by two or more railways “shopped” freely among them, 
and his offerings of traffic constituted a prize for which the 
officers of the rival lines competed with a degree of intensity 
directly proportioned to their volume or value. Competition for 
the traffic of points located on but one railway may have been 
less obvious and direct but it was not much less actual nor 
was it conducted in any very different manner. The individual, 
firm or corporation, which proposed the erection of a new pro- 
ductive establishment made its purposes known to the officers 
of all the railways along which eligible locations were to be 
found and the final choice of situation was governed very largely 
by the concessions in freight charges which could be contracted 
for in advance. Similarly those establishments whose owners 
desired new outlets for their products, or who desired to sell 
more goods in markets formerly open to them, found ready 
assistance from rate-making officers; and this aid frequently 
took the form, using the word in the broad sense hereinbefore 
indicated, of a rebate. Even the development of agrarian com- 
munities was strongly influenced in the same manner. Railways 
competed, as they still vigorously compete, to induce prospective 
settlers who proposed to engage in farming to locate along their 
lines, and the principal terms of the competition, then as now, 
were the rates on farm products. Then, however, it was easy 
to carry out the competition by offering rebates to grain buyers, 
and the device had the advantage that it might for a time con- 
ceal from actual and potential rivals the degree of rivalry which 
they would have to meet in order to be successful. 

In short, rebates, prior to 1887, were the handy weapon of 
interstate railway competition. They were checked only by the 
consciousness of railway officers that they fostered an unbridled 
competition that often resulted in doing business at a loss, a 
consciousness which, when brought sharply home to some officers 
and owners by seriously depleted revenues and even by bank- 
ruptcies, resulted in agreements to maintain equal rates via rival 
routes, and, in some cases, to divide competitive traffic, or all or 
a part of the earnings therefrom, in fixed proportions. If 
beyond this consciousness and the arrangements which resulted 
from it there was any check upon rebating, it resulted from a 
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growing public opinion which condemned, as immoral, prac- 
tices that, without entire accuracy, were commonly assumed 
always to be means by which unjust discrimination was effected. 

Whatever may be the faults, and it is not suggested that they 
are not grievous, of such a system of rate-making as that which 
has been outlined, it possesses the great merit of elasticity. No 
one will adequately apprehend the conditions which existed prior 
to the enactment of the Interstate Commerce law if he fails to 
perceive the readiness with which it permitted the adaptation of 
the charges for railway services to the successive states of an 
intensely dynamic and rapidly changing industrial organization. 
The unjust personal discriminations which were equally possible 
and perhaps even more probable under unrestricted rebating 
doubtless produced irreparable injuries to some, but it may still 
be questioned whether, during the earlier portion of the period 
characterized by the practice. which is now so strongly con- 
demned, its existence was not, upon the whole, favorable to the 
industrial upbuilding of the nation. 

Since April 4, 1887, the date on which the Interstate Com- 
merce law became effective, the publication of rate schedules has 
been required by law and any deviation from the charges thus 
indicated has been an offense against the laws of the United 
States punishable as a misdemeanor. The section in the law, as 
originally adopted, requiring the publication of the schedules 
contains the following : 


“And when any such common carrier shall have established 
and published its rates, fares and charges in compliance with the 
provisions of this section, it shall be unlawful for such common 
carrier to charge, demand, collect, or receive from any person or 
persons a greater or less compensation for the transportation of 
passengers or property, or for any services in connection there- 
with, than is specified in such published schedules of rates, fares 
and charges as may at that time be in force.” 


The second section of the original act reads as follows: 


“That if any common carrier subject to the provisions of this 
act shall, directly or indirectly, by any special rate, rebate, draw- 
back or other device, charge, demand, collect or receive from 
any person or persons a greater or less compensation for any 
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service rendered, or to be rendered, in the transportation of pas- 
sengers or property, subject to the provisions of this act, than 
it charges, demands, collects, or receives from any other person 
or persons for doing for him or them a like and contemporaneous 
service in the transportation of a like kind of traffic under sub- 
stantially similar circumstances and conditions, such common car- 
riers shall be deemed guilty of unjust discrimination, which is 
hereby prohibited and declared to be unlawful.” 


It may well be doubted whether the section just quoted pro- 
hibits anything possible to general railway practice which is not 
forbidden by the broader language quoted from the sixth section, 
and this doubt is accentuated when the necessity of formu- 
lating the published rate schedules in accordance with the require- 
ments of the third section (which prohibits undue preferences) 
is taken into account. Special rates which would cover the 
performance of a service for one individual or group of individ- 
uals for a smaller payment than was exacted from some other 
person or group “for a like and contemporaneous service in the 
transportation of a like kind of traffic under substantially similar 
circumstances and conditions” certainly could not be provided 
in published rate schedules unless these afforded an obvious 
“undue or unreasonable preference or advantage’? to some “per- 
son, company, firm, corporation or locality,’’? or some “particular 
description of traffic.”? The only way in which such special 
rates could be granted, therefore, would be by such departures 
from the published rates as those broadly prohibited by the sixth 
section. What is true of any ‘‘special rate” is more apparently 
true of any “rebate, drawback, or other device” intended to 
operate so as to make the charge to one railway patron lower 
than that exacted for like and contemporaneous service per- 
formed for some other patron. The strict observance of legally 
complete and properly published rate schedules would prevent 
violation of the law by any of the means enumerated or implied 
in the second section. 

The first five sections of the Interstate Commerce law and 
that portion of the sixth section which has been quoted remain 
to-day in precisely the form of their original enactment. Some 


1 These terms are used in the third section. 
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additional meaning has, perhaps, been given to the specific pro- 
hibition of the second section by changes in the penalties pro- 
vided by the law. Originally the statute provided no penalties 
except those directed against railway officers, employees or 
agents and no distinction was made between different forms of 
violations. Any willful violation was, from April 5, 1887, to 
March 1, 1889, inclusive, a misdemeanor punishable by a fine 
of not to exceed five thousand dollars. In its second annual 
report the Interstate Commerce Commission urged upon Con- 
gress the desirability of making the penalties of the Act applic- 
able to shippers guilty of participation in its violation, and at 
the same time suggestions were made, in which the Commission 
was understood to concur, that imprisonment constitutes the only 
penalty sufficiently dreaded to check adequately certain classes 
of offenses against the statute. These views apparently impressed 
themselves upon Congress, for an amendment to the tenth 
section of the law, which took effect on March 2, 1889, brought 
shippers within the scope of its penalties; and “imprisonment in 
the penitentiary for a term of not exceeding two years” was, in 
the case of violations which amount to “an unlawful discrimina- 
tion in rates, fares or charges,’ made a punishment available in 
the discretion of the court as an alternative or supplement to the 
fine theretofore provided for. The same amendment declared 
that either or both penalties might be incurred by any one who :— 


“ee 


. by means of false billing, false classification, 
false weighing, or false report of weight, or by any other device 
or means, shall knowingly and willfully assist, or shall willingly 
suffer or permit, any person or persons to obtain transportation 
for property at less than the regular rates then established and 
in force. os 


Furthermore, the provisions containing this declaration were 
made to include shippers and their agents as well as the officers 
and agents of the carrying company. Singularly enough a most 
natural consequence of the expansion of the penal provisions of 
the statute so as to include both parties to rebate payments does 
not appear to have been at all anticipated. Rebate contracts are 
not usually negotiated before large audiences nor are rebate 
payments commonly made upon street corners. An essential 
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element in these practices, quite aside from their legality, is the 
secrecy with which they are conducted. Now it is obvious that, 
under a law the penalties of which include the recipient of a 
rebate and his agents as well as the officers and agents of the 
carrier, knowledge of the acts constituting the misdemeanor may 
often be confined to those liable to prosecution and punishment 
therefor. Under such circumstances it might easily happen that 
in an important case every available witness would be in a posi- 
tion to plead the protection of Article V of the Amendments to 
the Constitution of the United States that “no person ; 
shall be compelled in any criminal case to be a witness against 
himself,’’ and to decline to testify. If this possibility was not 
foreseen its existence was speedily brought to the attention of 
those charged with the duty of enforcing the statute. 

The amendment extending to shippers the penalties for rebat- 
ing received Presidential approval on March 2, 1889, and 
on November 21, 1890, one Charles Counselman, an extensive 
shipper of grain, being before the Federal grand jury for the 
Northern District of Illinois, which was then engaged in an 
inquiry concerning alleged violations of the Interstate Commerce 
law, the following question and answer, among others, were 
recorded :— 


“Question. ‘Have you during the past year, Mr. Counselman, 
obtained a rate for the transportation of your grain on any of 
the railroads coming to Chicago from points outside of this State 
less than the tariff or open rate?’ 


“Answer. ‘That I decline to answer, Mr. Milchrist, on the 
ground that it might tend to criminate me.’ ”’—3 Inter. Com. 


Rep., 327. 


This refusal to testify being promptly reported to the district 
judge, an order requiring the witness to answer the question 
quoted and others of similar import was entered. The witness, 
however, persisted in his refusal, and in consequence of this 
refusal was ordered to pay a fine of $500 and to remain in the 
custody of the United States marshal until he should answer 
the questions and all questions of similar character. Judge 
Gresham, then sitting as circuit judge, refused. on this state of 
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facts, to grant a writ of habeas corpus, holding that Section 860 
of the Revised Statutes affords immunity equal to that of the 
Fifth Amendment. This section of the Revised Statutes is as 
follows: 


“No pleading of a party, nor any discovery or evidence 
obtained from a party or witness by means of a judicial pro- 
ceeding in this or any foreign country, shall be given in evidence, 
or in any manner used against him or his property or estate, 
in any court of the United States in any criminal proceedings 
or for the enforcement of any penalty or forfeiture: Provided, 
That this section shall not exempt any party or witness from 
prosecution and punishment for perjury committed in discover- 
ing or testifying as aforesaid.” 


The dismissal of the writ of habeas corpus by Judge Gresham 
was appealed from and on January 11, 1892, the Supreme Court 
of the United States reversed the decision of the Circuit Court 
and remanded the case to that court with a direction to dis- 
charge the appellant from custody. The principle of law applied 
in the opinion of the Supreme Court is indicated by the following 
quotations :— 


“It remains to consider whether Section 860 of the Revised 
Statutes removes the protection of the Constitutional privilege 
of Counselman. That section. . . protected him against the 
use of his testimony against him or his property in any prosecu- 
tion against him or his property, in any criminal proceeding, in 
a court of the United States. But it had only that effect. It 
could not, and would not, prevent the use of his testimony to 
search out other testimony to be used against him or his property, 
in a criminal proceeding in such court. It could not prevent the 
obtaining and the use of witnesses and evidence which should 
be attributable directly to the testimony he might give under 
compulsion, and on which he might be convicted, when other- 
wise, and if he had refused to answer he could not possibly have 
been convicted. . . the protection of Section 860 is not coex- 
tensive with the constitutional provision. Legislation cannot 
detract from the privilege afforded by the Constitution.” —Coun- 
selman v. Hitchcock, 142 UV. S., 547. 


Following the foregoing, the opinion of the Supreme Court 
proceeded to discuss at some length the effect of the statutes of 


13 Inter. Com. Rep., 327. 44 Fed. Rep., 268. 
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certain States, the legislatures of which had attempted to secure 
testimony from persons who might otherwise plead the protec- 
tion of constitutional exemptions similar to that of the Fifth 
Amendment to the Federal constitution, by forbidding future 
criminal prosecutions against such witnesses. After citing a 
number of adjudicated cases the court said :— 


“We are clearly of opinion that no statute which leaves the 
party or witness subject to prosecution after he answers the 
criminating questions put to him, can have the effect of supple- 
menting the privilege conferred by the Constitution of the United 
States. . . In view of the constitutional provision a statu- 
tory enactment to be valid, must afford absolute immunity for 
the offense to which the question relates.”—Counselman v. 


Hitchcock, 142 U. S., 547. 


This decision and its consequence were first explained to Con- 
gress in the Annual Report which the Interstate Commerce Com- 
mission submitted on December 1, 1892, and the prompt action of 
the national legislature illustrates its customary readiness to 
adopt the reasonable recommendations of the Commission. The 
change in the statutory protection afforded this class of wit- 
nesses, plainly suggested by the Supreme Court and urged by 
the Commission, was enacted and received Presidential sanction 
just two months and ten days after the date of the Commission’s 
report. The following provision of law was approved on Feb- 
ruary II, 1893:— 


“That no person shall be excused from attending and testifying 
or from producing books, papers, tariffs, contracts, agree- 
ments and documents before the Interstate Commerce Commis- 
sion, or in obedience to the subpoena of the Commission, whether 
such subpoena be signed or issued by one or more Commissioners, 
or in any cause or proceeding, criminal or otherwise, based upon 
or growing out of any alleged violation of the Act of Congress, 
entitled—“An act to regulate commerce,” approved February 
fourth, eighteen hundred and eighty-seven, or of any amend- 
ment thereof, on the ground or for the reason that the testimony 
or evidence, documentary or otherwise, required of him, may tend 
to criminate him or subject him to a penalty or forfeiture. 

But no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter or thing, 
concerning which he may testify, or produce evidence docu- 
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mentary or otherwise, before said Commission, or in obedience to 
its subpoena or the subpoena of either of them, or in any such 
case or proceeding.” 


Almost precisely a year after the enactment of the foregoing, 
on February 16, 1894, to be exact, the Federal grand jurors 
for the Northern District of Illinois, being engaged in an inquiry 
concerning alleged violations of the Interstate Commerce law, 
two witnesses declined to respond to certain inquiries upon the 
ground that their answers would tend to criminate them. The 
validity of the law of February 11, 1893, was thus brought before 
Judge Grosscup, who was then sitting as district judge, and on 
February 26, 1894, he declined to punish them for their refusals 
to testify. Although the Supreme Court subsequently took an 
opposite view of the questions involved, the opinion of this great 
publicist and justly distinguished jurist merits quotation on 
account of its characteristic breadth of view :— 


“The case at bar, like those cited, inspires no wish in the court 
to protect the witnesses. The Interstate Commerce act is a law of 
the land, and the witnesses ask for the protection of the Amend- 
ment under circumstances which indicate that, having violated 
it before, they have no intention to cease violating it now. It is 
the contest of the people who disbelieve in the expediency of the 
law against the attempt to enforce it. The protection is asked, not 
so much to keep inviolate the secrets of the human breast, as to 
have immunity in further violating a law of the land. Judged 
by this specific instance, the Fifth Amendment, if construed 
broadly enough to afford the witnesses immunity against testi- 
fying, is an obstruction in the path of the administration of 
law. But the Fifth Amendment must not be judged by a single 
specific instance. It was placed in the organic law of the land 
for a purpose and that purpose, when ascertained, must be 
enforced, howsoever it may effect sporadic cases, or even the 
great body of cases, that may come before the court. ; 
The privilege which the framers of the Amendment secured was 
silence against the accusation of the Federal government,— 
silence against the right of the Federal government to seek out 
data for an accusation. This privilege of silence was, as they 
believe, and as events then looked, in the interest of progress 
and personal happiness, as against the narrow views of adven- 
titious power. Did they originate such a privilege simply to 
safeguard themselves against the law-inflicted penalties and for- 
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feitures? Did they take no thought of the pains of practical 
outlawry? The stated penalties and forfeitures of the law 
might be set aside; but was there no pain in disfavor and 
odium among neighbors, in excommunication from church or 
societies that might be governed by the prevailing views, in the 
private liabilities that the law might authorize, or in the un fath- 
omable disgrace, not susceptible of formulation in language, 
which a known violation of law brings upon the offender. 

I cannot think so. 

“Happily, the day when this immunity is needed seems to be 
over. It is difficult for us, who live in a time when there are 
few, if any, definitions of crime that do not meet with the 
approval of universal intelligence and conscience, to appreciate 
these conceptions of our fathers . . . when we see the shield 
held before the briber, the liquor seller, the usury taker, the 
duelist, and the other violators of accepted law, we are moved 
to break or cast it aside, unmindful of the splendid purpose that 
first threw it forward. But whatever its disadvantages now, it 
is a fixed privilege, until taken down by the same power that 
extended it. It is not certain, either, that it may not yet serve 
some useful purpose. The oppression of crowns and principali- 
ties is unquestionably over, but the more frightful oppression 
of selfish, ruthless and merciless majorities may yet constitute 
one of the chapters of future history. In my opinion, the privi- 
lege of silence, against a criminal accusation, guaranteed by the 
Fifth Amendment, was meant to extend to all the consequences 
of disclosure.”—U. S. v. James, 5 Inter. Com. Rep., 584-588. 
60 Fed. Rep. 257. 


No appeal could be taken by the government from Judge 
Grosscup’s decision and although the Interstate Commerce Com- 
mission declared, in reference to the Counselman and James 
cases, that :— 


“It will thus appear that for more than five years, last past, 
it has been impracticable to obtain testimony on which to enforce 
the penal provisions of the act, the statute having received a 
construction which made it impossible to obtain evidence of guilt, 
though a very few convictions of no great importance have been 
secured upon testimony casual and accidental.”—Ninth Annual 


Report (1895), p. 9. 


it appears that it was not until May 6, 1895, more than a year 


after it was decided, that a case of similar character could be 
9 
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brought in another jurisdiction. On the date last mentioned, 
however, Theodore F. Brown, a railway officer, declined, while 
before the Federal grand jury for the Western District of Penn- 
sylvania, to give testimony which he declared “would tend to 
accuse and criminate” himself. This refusal being reported to 
the District Court, a rule requiring him to answer was issued 
and as he persisted in his refusal he was adjudged guilty of 
contempt, sentenced to pay a fine and ordered to remain in the 
custody of the United States marshal until the fine should be 
paid. <A petition for a writ of habeas corpus was denied by the 
Circuit Court (5 Inter. Com. Rep., 300) and on appeal to the 
Supreme Court the judgment of the lower court was affirmed, 
Justices Field and Shiras dissenting. The opinion of the 
majority of the Supreme Court was prepared by Mr. Justice 
Brown and includes the following: 


“The act of Congress in question securing to witnesses 
immunity from prosecution is virtually an act of general 
amnesty, . . . . . . It is entirely true that the statute 
does not purport, nor is it possible for any statute, to shield the 
witness from the personal disgrace or opprobrium attaching to 
the exposure of his crime; but . . . if the proposed testi- 
mony is material to the issue on trial, the fact that the testimony 
may tend to degrade the witness in public estimation does not 
exempt him from the duty of disclosure. A person who com- 
mits a criminal act is bound to contemplate the consequences of 
exposure to his good name and reputation, and ought not to call 
upon the courts to protect that which he has himself esteemed 
to be of such little value. . . The design of the constitutional 
privilege is not to aid the witness in vindicating his character, 
but to protect him against being compelled to furnish evidence 
to convict him of a criminal charge. If he secure legal immunity 
from prosecution, the possible impairment of his good name is 
2 penalty which it is reasonable he should be compelled to pay 
for the common good. If it be once conceded that the fact that 
his testimony may tend to bring the witness into disrepute, 
though not to incriminate him, does not entitle him to the privi- 
lege of silence, it necessarily follows that if it also tends to 
incriminate, but at the same time operates as a pardon for the 
offense, the fact that the disgrace remains no more entitles him 
to immunity in this case than in the other. . . . While the 
constitutional provision in question is justly regarded as one 
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of the most valuable prerogatives of the citizen, its object is fully 
accomplished by the statutory immunity, and we are therefore 
of opinion that the witness was compellable to answer, , ge 
—Brown v. Walker, 5 Inter. Com. Rep., 381, 390. 161 U. S., 


591. 


The decision of the Supreme Court in the Brown case was 
rendered on March 23, 1896, and was at once heralded as clear- 
ing the way for the complete eradication of rebates. The Inter- 
state Commerce Commission in its Tenth Annual Report 
(1895, p. 27) strongly indicated its belief that thereafter there 
would be little difficulty in detecting and punishing deviations 
from the published schedules of rates. 

The law of February 11, 1893, which has just been considered, 
had for its specific object the removal of opportunity to escape 
giving testimony concerning violations of the Interstate Com- 
merce law by claiming the Constitutional protection against 
compulsory self-incrimination. The James and Brown cases 
relate to the production of testimony before grand juries and so 
did the Counselman case, based upon the earlier statutory pro- 
vision, which preceded them. While this litigation was in pro- 
gress an entirely different question arose through litigation 
which challenged the validity of the statutory means provided 
for requiring any testimony whatever in proceedings before the 
Interstate Commerce Commission. 

The twelfth section of the Interstate Commerce law author- 
izes the Commission to issue subpoenas and subpoenas duces 
tecum and proceeds as follows :— 


“And in case of disobedience to a subpoena the Commission, 
or any party to a proceeding before the Commission, may invoke 
the aid of any court of the United States in requiring the atten- 
dance and testimony of witnesses and the production of books, 
papers, and documents under the provisions of this section. 
And any of the circuit courts of the United States within the 
jurisdiction of which such inquiry is carried on may, in case of 
contumacy or refusal to obey a subpoena issued to any common 
carrier subject to the provisions of this act, or other person, 
issue an order requiring such common carrier or other person to 
appear before said Commission (and produce books and papers 
if so ordered) and give evidence touching the matter in question ; 
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and any failure to obey such order of the court may be punished 
by such court as a contempt thereof.”? 

On June 18, 1892, the Commission made an order requiring 
certain railway companies to appear before it on July 13, follow- 
ing, at Chicago, ‘ ito answer an informal complaint, made by 
unknown persons.” 


At the hearing which followed, some of the witnesses, acting 
upon advice of counsel, refused to produce the bocks of their 
companies or to answer certain questions. The Commission then 
applied to the United States Circuit Court for the Northern 
District of Illinois, in accordance with the twelfth section, for 
an order compelling the production of the books and requiring 
answers to the inquiries propounded. The decision dismissing 
this application was rendered by the late Judge Walter Q. 
Gresham and is epitomized in the following quotations :— 


“The application of an administrative body (and we are now 
considering such an application) to a judicial tribunal for the 
exercise of its functions in aid of the execution of non-judicial 
duties does not make a ‘case’ or ‘controversy’ upon which the 
judicial power can be brought to bear. . . Congress cannot 
make the judicial department the mere adjunct or instrument 
of either of the other departments of government. 
Undoubtedly Congress may confer upon a non-judicial body 
authority to obtain information necessary for legitimate govern- 
mental purposes, and make refusal to appear and testify before 
it touching matters pertinent to any authorized inquiry an 
offense punishable by the courts, . . . <A prosecution or an 
action for violation of such a statute would clearly be an original 
suit or controversy between parties within the meaning of the 
Constitution, and not a mere application, like the present one, for 
the exercise of the judicial power in aid of a non-judicial body. 
So much of Section Twelve as authorizes or requires the courts 
to use their process in aid of inquiries before the Interstate Com- 
merce Commission is unconstitutional and void.” Re application 
of the Interstate Commerce Commission for an order upon W. G. 
Brimson, et al., 4 Inter. Com. Rep., 317-318. 


!' This portion of Section Twelve is quoted as it has stood since March 2, 1880. 
The first sentence read differently in the original enactment, but it is not clear 
that its meaning was changed by the amendment. 

2Statement of the case by the late Judge Walter QO. Gresham. 4 Inter. Com. 


Rep., 316. 
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The Commission appealed to the Supreme Court of the United 
States and succeeded in obtaining a reversal of the opinion of 
Judge Gresham.’ This section of the Supreme Court had the 
assent of but a bare majority, as Justices Brewer and Jackson 
with Chief Justice Fuller joined in a dissenting opinion and 
Justice Field did not sit in the case and took no part in its 
determination. The opinion, by Mr. Justice Harlan, handed 
down on May 26, 1894, declares that, when the means for com- 
pelling testimony provided in the twelfth section are invoked, 
distinct issues, sufficient to make up a “case or controversy” 
within the meaning of the Constitution, arise between the United 
States and the recalcitrant witness. Continuing, it is declared :— 


“And those issues made in the form prescribed by the Act of 
Congress are so presented that the judicial power is capable 
of acting on them. The question so presented is substantially, 
if not precisely, that which would arise if the witness was pro- 
ceeded against by indictment under an Act of Congress declaring 
it to be an offense against the United States for any one to 
refuse to testify before the Commission.”—lInterstate Com- 
merce Commission vs. Brimson, 4 Inter. Com. Rep., 555. 154 


U. S., 447. 


The final decisions in the Brown and Brimson cases were 
unqualifiedly favorable to the Commission and it was commonly 
believed that they would put an end to rebates in all their forms. 
Five pages of the Tenth Annual (1896) Report of the Commis- 
sion are devoted to an explanation of the decision in the Brown 
case and its hearing upon the problems of railway regulation. 
The Commission said, in part :— 


“This decision seems to have effectually removed the embar- 
rassments hitherto encountered in obtaining the testimony of 
unwilling witnesses in penal cases; while under it and the 
ruling of the Supreme Court in 1894 in the Brimson case little 
difficulty is now experienced in securing the attendance and testi- 
mony of such witnesses in proceedings before the Commission. 
It is worthy of mention that the power and authority affirmed by 
these decisions is so fully recognized that in the course of recent 
investigations by the Commission no attempt has been discovered 
to conceal the facts pertinent to an inquiry or to prevent the dis- 


‘154 U. S., 447. For dissenting opinion see 155 U. S., 3. 
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closure of any desired information.”—Tenth Annual Report 
(1896), p. 27. 

In spite, however, of the confidence expressed by the foregoing 
the operation of the law which had been thus adjusted and read- 
justed to meet the wishes of the Commission did not result to 
its satisfaction. New recommendations were deemed necessary 
and, on January 17, 1902, the Commission said :— 


“The criminal provisions of the law should be further and 
generally amended with the view of removing their ambiguities 
and giving to those provisions the strength and enforceability 
which come from definiteness of statement.”—Fifteenth Annual 
Report (1901), p. 8. 


The reasons urged in support of this recommendation were sum- 
marized, in the same report, as follows :— 


“The Act requires carriers to publish interstate rates and 
adhere to such published tariffs. But the tenth section, as con- 
strued by the courts, does not punish, otherwise than by a pos- 
sibly nominal fine,’ a departure from the published tariff, unless 
there is actual discrimination between shippers. To convict for 
unjust discrimination it is necessary to show not merely that the 
railway company paid a rebate to a particular shipper, but it must 
also be shown that it did not pay the same rebate to some other 
shipper with respect to the same kind of traffic moving at the 
same time under similar conditions. As a practical matter this 
is almost always impossible. For this reason prosecutions other- 


1The fine fixed by the statute, from the enactment of the law to the date on 
which the report quoted was published, and thereafter until February 19, 1903, 
was ‘‘ not to exceed $5,000." Only a lack of confidence in the Federal judiciary 
is expressed by the suggestion that such fines might, improperly, be made 
‘*nominal’”’; only a desire to imprison the defendants could lead to a prefer- 
ence for proceeding for ‘‘ unjust discrimination” instead of ‘‘ departure from the 
published tariff.” Even if imprisonment were the only penalty that could satisfy 
the Commission, it is difficult to see why it could not have been brought about 
by charging a conspiracy to violate a law of the United States, under Section 
5440 of the Revised Statutes, which reads as follows :— 


‘‘If two or more persons conspire either to commit any offense against the 
United States or to defraud the United States in any manner or for any purpose, 
and one or more of such parties do any act to effect the object of the conspiracy, 
all the parties to such conspiracy shall be liable to a penalty of not more than 
$10,000, or to imprisonment for not more than two years, or to both fine and im- 
prisonment in the discretion of the court.”’ 


This statute has continuously been in force since long prior to the passage of 
the Interstate Commerce law. As to its application, see 56 Fed. Rep., 21. 
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wise sustainable can rarely be successful; and this is particularly 
the case where there is an extensive demoralization of rates, and 
consequently the greatest need for the application of criminal 
remedies. Departure from the published rate is the thing which 
can be shown and the thing which should be visited with fitting 
punishment.” 


The Commission had previously declared itself in favor of 
abolishing the imprisonment penalty, which had been provided 
on its recommendation in 1889, as it was believed that the exist- 
ence of this penalty greatly increased the reluctance to make the 
needed disclosures on the part of those having knowledge either 
of actual violations of the law or that would be likely to lead to 
the discovery of evidence of such violations.2 These recom- 
mendations were, like their predecessors herein discussed, enacted 
into law by the Congress. On February 19, 1903, the President 
of the United States gave his approval to the Act, commonly 
known as the Elkins law, which made the changes thus urged. 
As originally passed this Act extended the penalties for violation 
of the Interstate Commerce law to the carrying corporations 
concerned in them, made them fully applicable to willful failures 
to file and publish tariffs and to every departure from the rates 
named in such tariffs and fixed a minimum penalty of $1,000 
and a maximum penalty of $20,000 for each offense. It also did 
away with the imprisonment penalty and made tariffs filed with 
the Commission conclusive evidence of the legal rates. The first 
section of the Elkins law was reénacted, as a part of the recon- 
structed Interstate Commerce law that was approved on June 
29, 1906, but with some minor modifications and two important 
additions. The first of these additions reéstablishes the alterna- 
tive or supplemental penalty by “imprisonment in the penitentiary 

'See last preceding foot-note. 

*It has been denied that the Commission ever recommended the abolition of 
the imprisonment penalty. For such a denial and an effective answer see 
remarks of Senators LaFollette and Foraker in Congressional Record of May 
10, 1906. But on December 8, 1899, as shown by the official records, the Com- 
mission, by unanimous vote, directed its executive officer to ‘‘codperate with 
certain mercantile organizations to secure the adoption of amendments to the 
Act to regulate commerce,” and among the amendments specifically included in 


this instruction was one doing away with the imprisonment penalty. The officer 
in question was ordered to ‘‘devote himself assiduously to such duty.”’ 
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for a term of not exceeding two years,” and the second provides 
a civil forfeiture by the recipient of any rebate equal to three 
times the sum so received. The new law contains further pro- 
visions intended to prevent rebating in the requirements for uni- 
form accounts to be prescribed by the Commission and at all 
times open to its inspection and the prohibition of keeping any 
other records, accounts or memoranda. 

Such is the legislative history of the attempt to eliminate from 
American railway practice the evil of secret rates and those 
unjust discriminations which are accomplished by means of 
unlawful concessions from the rates regularly scheduled. From 
this point of view interstate railway transportation is divided into 
two principal periods, which are: (first) the period prior to April 
5, 1887,' when there was no statutory obligation to publish rates 
or to conform to them when published, and (second) the period 
since April 5, 1887, during which the publication of rates has been 
required and only the published rates could lawfully be charged. 
The second period is also susceptible of division as shown by 
the table on the next page. 

Bearing in mind these successive states of the law and the 
dates on which each of them began and ended, it is worth while 
to trace the degree of success attained in the enforcement of 
the law, as faithfully recorded in the reports of the Interstate 
Commerce Commission. It will but slightly anticipate the 
results of such an effort to observe that the beginning of each 
of the five periods indicated in the table has generally been 
characterized by a sudden cessation of complaints of the for- 
bidden practices which, after a respite of longer or shorter 
duration, have never failed to reappear and not always with 
diminished intensity. Of course this recrudescence has not 
occurred under the law that became effective in August, 1906, 
but the period of opportunity is still short and it is, perhaps, 
too early to declare with confidence that the obnoxious practices, 
which have survived four previous states of the prohibitive law 
although each was, in its turn, authoritatively declared to 
approximate, if not to attain, perfection, have forever disap- 
peared. 


1 The Interstate Commerce law was approved on February 4, 1887, and took 
effect sixty days later. 
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The first ten months’ experience under the statute of February 
4, 1887, convinced the Interstate Commerce Commission that 
rebates were already obsolete. The report said :— 


“There is every reason to believe, however, that some of the 
most serious evils which were notorious in the railway service 
before the passage of the act, and were in the legislative mind 
as reasons for its enactment, have now almost ceased to exist. 
One of these was the giving of special and secret rebates.’’—First 
Annual (1887) Report, p. 25. 


In the same report the Commission expressed the opinion, 
similar to that frequently heard at the present time, that the 
railways were receiving increased revenues on account of the 
new law. 


“It has operated directly to increase railroad earnings, espe- 
cially in the cutting off of free passes on interstate passenger 
traffic, and in putting an end to rebates, drawbacks, and special 
rates upon freight business.’’—pp. 41-42. 


And again, in the same report: 


“Freight traffic for the year has been exceptionally large in 
volume, and is believed to have been in no small degree stimu- 
lated by a growing confidence that the days of rebates and special 
rates were ended.”—p. 42. 


The Commission also reported’ that “among all the com- 
plaints’”’ it had received not one had alleged “a specific act” in 
violation of the law against departures from the tariff rates 
and that in the litigated cases in which it had been required to 
take testimony concerning railway practices at important traffic 
centers there had been, in all but “a single exceptional 
instance,’’— 


ce 


entire agreement in the proofs that special rates 
to individuals and secret rebates were no longer made; 


—P. 


The Second Annual Report of the Commission, issued in 
December, 1888, devotes much less space to the question of 
rebates but discloses a somewhat diminished confidence in the 


' First Annual (1887) Report, p. 25. 
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complete efficacy of the prohibitive portions of the law. It 
relates! that early in the year the Commission became convinced 
that fraudulent underbilling of freight “was being somewhat 
extensively practiced,” and that during the year there had been 
a succession of rate-wars? which had been accompanied by “‘vio- 
lations of the Act” in the form of “secret rate-cutting.”’ 

Three months after the report containing the foregoing had 
been published the amendment establishing the imprisonment 
penalty and extending all penalties to the recipients of rebates 
became effective. In its next report® the Commission announced* 
that the time had arrived for “more aggressive steps” in the 
enforcement of the law, but suggested that evidence of rebates 
was, in the nature of things, exceedingly difficult to obtain :— 


“.. . . violations of a more private character, such as 
rebates or discriminations in rates for freight or passengers, or 
underbilling or false billing of traffic, cannot exist without com- 
plicity between the shippers and the carriers. These are never 
open or public, but secret. The interest of both parties to the 
transaction requires concealment, as well to escape the penalties 
of the law as for other reasons. Proof of such cases is obviously 
difficult to obtain. Instances occur in which the inference is 
strong that some feature of the law has been violated or evaded, 
but inferences to warrant convictions must be drawn from facts 
and circumstances proved, and when both parties to such trans- 
actions are interested in keeping them secret, or liable to similar 
punishment,® the necessary evidence of the facts tending to 
show culpability of a carrier, or of some officer or agent, is not 
easily procured.”—Third Annual (1889) Report, p. 107. 


1 Page Io. ? Pages 18-24. 

3’ Third Annual (1889) Report. * Page 107. 

5 Yet in its previous report the Commission had recommended the change 
which made shippers liable and created the difficulty in question, saying, 
“There are provisions in the Act as it now stands which would render the car- 
rier, its officers or agents, punishable if by false billing, false classification, false 
weighing, or false report of weight, or by any other device or means whatsoever, 
they shall give undue or unreasonable preferences or advantages. The Com- 
mission believes that the penal provisions against wrongs of this nature should 
embrace also the owner of the property or any party acting for the owner or con- 
signor of property who shall be a party to any such unlawful conduct, and it 
urges the passage of the provisions on the subject contained in the pending 
bill.” Second Annual (1888) Report, p. 69. 
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The Fourth Annual Report of the Commission bears date as 
of November 29, 1890, and indicates a considerable laxity of 
regard for the provisions against the various forms of rebates, 
A large portion of this report was devoted to the discussion of 
illegal concessions from the published tariffs, the Commission 
saying :— 


“The Act to regulate commerce is perhaps most often dis- 
regarded in the giving of rebates or the granting of special rates 
for the transportation of property of large shippers.’”’—p. 7. 


In another place in this report the Commission quoted, appar- 
ently as expressing what it regarded as an accurate portrayal of 
events, an alleged interview, which it stated had not been dis- 
claimed, with an unnamed “railroad manager.” The quoted 
statement follows :— 


“The situation in the West is so bad that it could hardly be 
worse. Rates are absolutely demoralized, and neither the 
shippers, the passengers, the railways, or the public in general 
make anything by this state of affairs. The profit is all secured 
by the middleman, the go-between. Take passenger rates, for 
instance. They are very low; but who get the benefit of the 
reduction? Why, no one but the scalpers, who have nothing at 
stake, everything to win and nothing to lose. In freight matters 
the case is just the same. Certain shippers are allowed heavy 
rebates, while others are made to pay full rates. Some of these 
shippers are constantly afraid of being hauled up before the 
Interstate Commerce Commission, but they need have no fear 
from that direction. The management of rates is dishonest on all 
sides, and there is not a road in the country that can be accused 
of living up to the rules of the Interstate Commerce law. Of 
course when some poor devil comes along and wants a pass to 
save him from starvation, he has several clauses from the Inter- 
state act read to him. But when a rich shipper wants a pass, 
why, he gets it at once.’’—p. 25. 


Commenting on the foregoing, the Commission said, in 
part :-— 


“Statements like that of the railroad manager, given above, 
have found justification in the sudden diversion of business from 
one road to another, in the frequency with which products are 
sold in the market for less than cost, including published rates 
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of transportation, and in such other circumstances attending the 
traffic as lead to the conclusion that less than legal rates are col- 
lected from many favored shippers. Like declarations as to 
unjust discriminations, giving of rebates and unlawful prefer- 
ences have been reiterated in the press as well as in published 
statements of numerous railroad officials. 

“Since the presentation of our last annual report, officers, man- 
agers, and responsible representatives of the roads, or some of 
them, have often declared that the established and published 
rates were not maintained, that some favored shippers paid less 
while others paid full rates, and that the roads which obeyed the 
law frequently did so to their serious injury and with the loss 
of business and earnings.” 


The Commission’s reports for 1891! and 1892? discuss 
rebates quite as though they constituted a well recognized, 
although reprehensible, incident of the business of interstate rail- 
way transportation which would remain inevitable at least until 
the enactment of further legislation. Similarly the report for 
1893 said :— 

“That the public tariff charges are frequently departed from 
in particular localities, that rebates are paid, and that other pro- 
hibitions of the statute are disregarded is believed by many to 
be true. 

The legal proof of these violations may not be obtainable, 
yet the fact of their occurrence is a moral certainty.’-—Seventh 
Annual Report, p. 8. 


At this time, however, the Commission did not care for 
further authority to deal with the subject, which it plainly 
regarded as somewhat incompatible with the more lofty concep- 
tion of its responsibilities and prerogatives as the beneficent 
creator of industrial equality, the mighty protector of economic 
peace and the wise and impartial dispenser of commercial jus- 
tice. It therefore protested against being charged with new 


' Pages 12-14, 34-41. 2 Pages 28-30, 40. 
°It was in this report that the Commission expressed its view of the work of 
regulation in these justly celebrated sentences: ‘‘To give each community the 


rightful benefits of location, to keep different commodities on an equal footing, 
so that each shall circulate freely and in natural volume, and to prescribe rates 
which shall be reasonably just to both shipper and carrier, is a task of vast mag- 
nitude and importance. In the performance of that task lies the great and per- 
manent work of public regulation.”—p. Io. 
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burdens connected with the mere execution of plain provisions 
of statutory law, the discovery of infractions of such provisions 
or the punishment of offenders, saying, in part :— 


“The offense is made penal by the terms of the statute; its 
discovery and punishment belong to the administration of the 
criminal law. No amendment of this statute, therefore, is neces- 
sary or suitable with the view of giving greater power to the 
Commission in enforcing its penal provisions. If immunity is 
secured from these demoralizing offenses, if the notorious and 
intolerable practices which the present law condemns are effec- 
tually dealt with, it will be through greater vigilance and more 
vigorous effort on the part of those who are charged with the 
duty of executing the criminal laws, aided, it may be, by enact- 
ments which tend to diminish the inducements to such trans- 
gressions.”’'—p. 8. 


The years 1894 and 1895 seem to have passed without any 
outbreaks of rate-cutting sufficient to seem to the Commission 
to demand special attention in its annual reports. During both 
of them the law of February 11, 1893, was in existence, although 
its legality was questioned and, as already noted, a witness who 
declined to accept it was discharged by Judge Grosscup? on 
the ground that it was unconstitutional. In 1896* the Supreme 
Court sustained this law and its decision was hailed in the Com- 
mission’s report for that year with the anticipations of the com- 
plete eradication of the pernicious practices which have already 
been quoted.* Nevertheless the very next report records the 
almost complete failure of these hopes. The Commission was 
forced to report that :— 


“We are constrained to believe that one of the worst features 
in the present situation arises from a departure from the pub- 
lished rate in favor of particular shippers. 

* * * * * * * 

“We have no doubt that at the present time very large quanti- 

ties of competitive traffic are carried at other than published rates. 


' For additional evidence that the Commission did not desire to undertake the 
detection and punishment of rebating see the testimony of Mr. Walker D. Hines 
before the Committee on Interstate Commerce of the United States Senate. 
Hearings before the Committee on Interstate Commerce, United States Senate, 
pursuant to Senate Resolution No. 288, Fifty-eighth Congress, Third Session, 
Vol. Il, p. 1172-1180. 

* Ante, p. 128. * Ante, p. 130. ‘Ante, p. 131. 
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“The effect of this rate-cutting is most unfortunate. Inci- 
dentally it prefers the large to the small shipper. Rebates can 
not be given to-day as they were before the passage of this act, 
nor as they were before the Brown decision even. Various 
devices are resorted to. Only a few can know of the transaction. 
The whole matter must be covered up and kept secret, with the 
result that the large shipper, the trust, the monopoly, is able to 
secure the concession, while the small shipper is obliged to pay 
the published rates, and this concession, while at the present time 
small as a rule in individual instances, is often very large in the 
aggregate.” —Eleventh Annual (1897) Report, pp. 46, 47, 48. 


For 1898 the report was more specific, covering a large num- 
ber of special instances of demoralization including rates on 
flour, turpentine and coal. The situation in general was strongly 
summarized as follows :— 


“Meanwhile the situation has become intolerable, both from 
the standpoint of the public and the carriers. Tariffs are dis- 
regarded, discriminations constantly occur, the price at which 
transportation can be obtained is fluctuating and uncertain. Rail- 
road managers are distrustful of each other and shippers all the 
while in doubt as to the rates secured by their competitors. The 
volume of traffic is so unusual as to frequently exceed the capac- 
ity of equipment, yet the contest for tonnage seems never relaxed. 
Enormous sums are spent in purchasing business and secret rates 
accorded far below the standard of published charges. The gen- 
eral public gets little benefit from these reductions, for conces- 
sions are mainly confined to the heavier shippers.’’-—Twelfth 
Annual (1898) Report, pp. 5-6. 


The melancholy chapter of violations of a statute which seems 
to most citizens to be but the enactment of a rule of elementary 
justice is here interrupted by what is properly regarded as the 
brightest incident in the history of the Commission. Under com- 
pulsion of the conditions recorded in the foregoing extract and 
the wise leadership of its able and far-seeing chairman, the 
Commission refused “to accept the situation as unavoidable” 
and to content itself “with reporting to Congress. . . that 
the requirements of the Act respecting the observance of pub- 
lished tariffs were not enforceable,” as it acknowledged it had 
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done in the past,’ but, on the contrary, went vigorously to work 
“to bring about such new conditions as would render these pro- 
visions operative to the fullest extent practicable.”* The salu- 
tary and effective means adopted was to hold a series of general 
conferences with the controlling officers of the carriers located 
in the sections in which demoralization existed or was threatened 
and by such conferences and all other proper and available means 
to exercise mediatory offices for the prevention of infractions of 
the law. Critics of the Commission, among them those who 
profited or hoped to profit by secret rate-cutting, did not hesitate 
to assert, with some superficial show of accuracy, that these 
conferences, if effective at all, must result in agreements that 
would be perilously near to those prohibited by the Sherman 
anti-trust law* which had been twice declared by the Supreme 
Court* to forbid every restraint of the interstate commerce con- 
ducted by railways whether such restraint were reasonable or 
unreasonable. To this, however, the Commission was able to 
make the effective reply that it did not seek to obtain agreements 
not to reduce rates but merely concurrent promises to observe 
the law which forbids deviations from the formally published 
rates and prescribes the manner in which they may be legally 
modified.® Certainly no statute can be construed to forbid agree- 
ments to obey some other and unrepealed rule of conduct pre- 
scribed by the same supreme legislative authority. As the result 
of these wise steps the Commission was able to say: 


“All reports agree that there has been a marked improvement 
in the maintenance of published rates, and that unlawful prac- 
tices by railroad carriers have been less general and conspicu- 
ous than for some years before. Secret discriminations are 
believed to be much less frequent than was formerly the case, 
and the general situation in this regard is undoubtedly much 
better than it was at the time of our last annual report.”—Thir- 
teenth Annual (1899) Report, p. 11. 


1 Thirteenth Annual (1899) Report, p. 9. 

*Ibid., p. 9. 

5’ Approved July 1, 1890. 26 Statutes at Large, 209. 

‘Trans-Missouri Freight Association v. United States, 166 U. S., 290. Joint 
Traffic Association v. United States, 171 U. S., 505. 

> Thirteenth Annual (1899) Report, pp. 9-10. 
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The years immediately subsequent to that covered by the report 
from which the foregoing was quoted were years of unprece- 
dented business activity during which the traffic offered for inter- 
state transportation by rail frequently exceeded the capacity of 
the carriers and the incentive to rate-cutting was therefore 
weaker than during a period of less intensity of demand. Never- 
theless 1t was not a period of complete exemption from the 
obnoxious and baneful practice of rebating. The Commission 
reports as follows :— 


“More instructive than any argument are the results of an 
investigation just made at Chicago into the movement of pack- 
ing-house products, a more detailed account of which _here- 
after appears. The facts developed upon that investigation, and 
upon a previous investigation into the movement of grain and 
grain products, which is also referred to later, are of such a 
character that no thoughtful person can contemplate them with 
indifference. That the leading traffic officials of many of the 
principal railway lines, men occupying high positions and charged 
with the most important duties, should deliberately violate the stat- 
ute law of the land, and in some cases agree with each other to do 
so; that it should be thought by them necessary to destroy vouch- 
ers and to so manipulate bookkeeping as to obliterate evidence 
of the transactions; that hundreds of thousands of dollars should 
be paid in unlawful rebates to a few great packing houses; that 
the business of railroad transportation, the most important but 
one in the country to-day, paying the highest salaries and hold- 
ing out to young men the greatest inducements, should to such 
an extent be conducted in open disregard of law, must be sur- 
prising and offensive to all right-minded persons. Equally 
startling, at least, is the fact that the owners of these packing 
houses, men whose names are known throughout the commercial 
world, should seemingly be eager to augment their gains with 
the enormous amounts of these rebates which they receive in 
plain defiance of a Federal statute.”—Fifteenth Annual (1901) 
Report, p. 6. 


In the annual report next following that from which the fore- 
going was taken the Commission reported a new effort to 
improve conditions. This time it had relied neither upon the 
criminal processes provided under the law nor upon moral 


1 Sixteenth Annual (1902) Report, pp. 7-13. 
10 
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suasion in interviews and conferences, but upon the, then, some- 
what doubtful powers of the Federa! courts of equity. Injunc- 
tions against rate-cutting by many important carriers were sought 
and obtained, although the power to grant them, prior to the 
enactment of the Elkins law, was more than questionable, and 
they probably could not have been secured were it not that, as 
reported by the Commission,’ “railroad managers, as a rule, 

welcomed these injunctions as applied to the mainten- 
ance of rates, ” Their effect was such that the Commis- 
sion was also able to state that :— 


“It is asserted, and the Commission believes, that these rail- 
ways have obeyed the injunctions, in the main if not altogether; 
that published rates have been exacted upon their lines, and 
very generally by other lines in competition with them. It can 
hardly be doubted that a very much better condition has existed 
for the last nine months in this respect than for any correspond- 
ing period in the last twelve years at least.’—Sixteenth Annual 
(1902) Report, p. 9. 


The next report was issued after the Elkins law had been in 
force for a period of ten months. The injunctions which had 
been of doubtful legality prior to this change in the law were 
fully authorized by the new statute and the Commission was 
empowered to proceed to secure additional injunctions of similar 
character whenever it had “reasonable ground for belief’’ that 
rebates were being allowed. It reported that :— 


“Without further reference to the changes effected by this 
amendatory legislation the Commission feels warranted in say- 
ing that its beneficial bearing became evident from the time of 
its passage. It has proved a wise and salutary enactment. It 
has corrected serious defects in the original law and greatly aided 
the attainment of some of the purposes for which that law was 
enacted. No one familiar with railway conditions can expect 
that rate-cutting and other secret devices will immediately and 
wholly disappear, but there is basis for confident belief that such 
offenses are no longer characteristic of railway operations. That 
they have greatly diminished is beyond doubt, and their recur- 
rence to the extent formerly known is altogether unlikely. 
Indeed, it is believed that never before in the railroad history of 


1 Sixteenth Annual (1902) Report, p. Io. 
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this country have tariff rates been so well or so generally 
observed as they are at the present time.1—Seventeenth Annual 
(1903) Report, p. 10. 


Confidence that the Elkins law was operating so successfully 
as to secure “the invariable application of tariff rates’”* was also 
expressed in the next report of the Commission. Even as late 
as May, 1905, the Chairman of the Commission, testifying before 
the Committee on Interstate Commerce of the Senate, said: 


“Now, if I may add one word about the Elkins bill. A more 
effective and complete measure for its purpose has not come 
within my observation. It is invaluable.’’* 


At the same time Mr. Knapp said, concerning rebating, that 
when the Elkins bill passed, “the thing stopped over-night.” 
But this condition of complete satisfaction did not long persist. 
The Nineteenth Annual Report bears date as of December 14, 
1905, and contains the following :— 


“In our annual report for 1903 we endeavored to explain the 
changes in the regulating statute effected by the Elkins law, so- 
called, which was approved in the previous February, and made 
some favorable comments upon its operation. A similar opinion 
was expressed in the report made a year ago. Further experi- 
ence, however, compels us to modify in some degree the hopeful 
expectations then entertained. Not only have various devices for 
evading the law been brought into use, but the actual payment of 
rebates as such has been here and there resumed.’’* 


The foregoing quotation is from the last report under the law 
as it stood prior to August 28, 1906. The Twentieth Annual 
Report was issued on December 19, 1906, and, owing to the radi- 
cal reorganization of the system of statutory regulation just 
going into operation, was, very properly, confined almost wholly 


'President Roosevelt was so impressed with the efficacy of the Elkins law that 
in his Annual Message to Congress, transmitted on December 7, 1903, he said: 

‘“The Congress . . . has secured equal treatment to all producers in the 
transportation of their goods, a= 

* Eighteenth Annual (1904) Report, p. 6. 

* Hearings before Committee on Interstate Commerce, United States Senate, 
pursuant to Senate Resolution No. 288, Fifty-eighth Congress, Third Session, 
Vol. IV, p. 3306. 

* Page 13. 
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to a statement of the interpretation of and rulings under the 
new law. It contains no record of the year’s experience as to 
maintenance of tariff rates, but such outside evidence as is avail- 
able warrants the belief that the tariff rates were observed with 
comparatively rare exceptions. As has been seen, each statu- 
tory “new broom” has swept satisfactorily and there is no reason 
to believe that the present one is an exception in that respect. 
It is to be hoped that it will prove to have exceptional wearing 
qualities. 

Reporting to Congress on December 1, 1906, Honorable Wil- 
liam H. Moody, then Attorney-General of the United States, 
characterized the efforts to enforce the penalties for violations of 
the Act to regulate commerce of February 4, 1887, and its 
amendments (not including the Elkins law, which is not in terms 
an amendatory statute) as “not conspicuously successful.” This 
statement is certainly a moderate one, for during the period of 
but a few months less than twenty years that it was in force 
there were, altogether, but seventeen convictions, no sentences 
of imprisonment were executed’ and the total fines imposed 
aggregated but $16,376, while the government failed in sixty- 
two indictments out of seventy-nine.*2» The Elkins law, declares 
the Attorney-General,— 


“very much strengthened the hands of the government in deal- 
ing with discriminatory practices of railroads.’—Annual Report 
for 1906, p. II. 


There were, however, no prosecutions for rebating instituted 
under this law during the first two years after its enactment, the 
first indictment being secured on July 1, 1905. Two more indict- 
ments were obtained in the following October, one in Novem- 
ber, a large number in December and many more during the 


1On July 21, 1892, two persons were convicted of false weighing and sentenced 
to pay fines of $2,000 each and 18 months imprisonment, but both were pardoned 
before execution of the sentences. See pamphlet issued by Department of 
Justice, under date of March 7, 1907, entitled ‘‘ Civil and Criminal Cases Insti- 
tuted by the United States under the Sherman Anti-Trust Law of July 2, 1899, 
and the Act to Regulate Commerce, approved February 4, 1887, as amended, 
including the Elkins Act,” p. 15. 

? Annual Report of the Attorney-General for 1906, p. 11. 

















1907 | Rebates. 149 


year 1906.1 The Attorney-General states that from October, 
1905, “when the situation was first fully realized,’ to the end 
of November, 1906, there were seventy-seven indictments, of 
which, at the date of his report, fifty-three were still pending, 
and twenty-four had been disposed of. The result of the twenty- 
four completed cases had been eighteen convictions, three discon- 
tinuances, two verdicts of not guilty and one indictment held bad 
upon demurrer. Thirteen corporations and seventeen individuals 
were found guilty and, excluding one case in which sentence had 
not been passed, the individuals had been fined from $1,000 to 
$10,000 each and the corporations from $15,000 to $108,000 
each, the fines aggregating $416,125. The imprisonment pen- 
alty prescribed under the amended Elkins law had not become 
practically operative at the date of the report, but on one indict- 
ment, under Section 54407 of the Revised Statutes, the anti-con- 
spiracy law, two defendants were fined and also sentenced to 
three and six months’ imprisonment, respectively.* After the 
date of the report and to March 7, 1907, four corporations, 
among them the American Sugar Refining Company, were fined, 
in the aggregate, $158,000 and four individuals were fined 
$12,000. Thus, fines under the Elkins act now aggregate 
$586,125. There have been no further sentences of imprison- 
ment. This record of prosecutions, in connection with the facts 
as to the prevalence of rebating hereinbefore presented, plainly 
discloses the fact that for eighteen years there was no vigorous 
and intelligent effort to detect and punish deviations from the 
published rate-schedules. For when, more than four years after 
he became President, the present Chief Executive concluded 
that :-— 

“It seemed, therefore, desirable that an earnest effort should be 
made to enforce the law rigorously,’”—Report of Attorney-Gen- 
eral for 1906, p. 12. 


it was not under a new law but under the old laws that successful 
prosecutions were found to be practicable. No law has yet been 


' Pamphlet of Department of Justice previously cited, pp. 21, ef seg. 
* Ante, p. 134, foot-note. 

5’ Annual Report of the Attorney-General for 1906, p. 12. 
‘Pamphlet of Department of Justice previously cited, pp. 21, et seg. 
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invoked to secure indictments or to obtain evidence or other- 
wise in aid of detection or prosecution which was not in force 
as long ago as February 19, 1903, and the only sentences to 
imprisonment that have ever been executed have been under 
laws which have been in force since April 5, 1887. The Attor- 
ney-General naively ascribes this lack of enforcement to “the 
insufficiency of the law or other reasons.’ The facts completely 
eliminate the first of these alternatives. 

This rather tedious record clearly discloses, then, two prin- 
cipal phenomena of great significance. These are (first) the 
notorious and almost open violation of the law against rebates 
and (second) the reluctance of the authorities to punish the 
offenders. The present period of general observance of the 
schedules and more energetic enforcement has not yet persisted 
long enough to be pronounced exceptional; it will prove to be 
such only if it outlasts the next period during which rival rail- 
ways are forced to struggle over the division of a traffic move- 
ment too scanty in the aggregate to afford revenues adequate to 
the needs of all of the competitors. In no way anticipating the 
results of such a test, it may be observed, that when a period 
of two successive decades is characterized almost continuously 
by such incidents as are herein presented, the inquiry whether 
the law itself is not at fault becomes not only legitimate but 
necessary. 

A rebate may be the means of affording to a particular shipper, 
commodity or locality an undue and, therefore, unjust prefer- 
ence or advantage over other shippers, commodities or locali- 
ties. But it may, just as easily, be the means by which a 
particular shipper, commodity or locality is put on an equal foot- 
ing, as to the rate itself, with every other shipper, commodity and 
locality. If the published rates are justly related among them- 
selves every deviation from them is an unjust discrimination, but, 
on the other hand, if the published rates are unjustly related 
to each other, a not inconceivable condition, justice as to the 
rates may be restored by rebating to those unjustly prejudiced 
the amount of the improper advantage that would accrue to their 


1 Annual Report for 1906, p. II. 














1907] Rebates. 151 


competitors if the schedules were observed. Thus if, as has 
frequently been contended, the rates, per 100 pounds, on wheat 
and flour from Minneapolis to the Atlantic seaboard ought in 
justice to be equal, but the published tariffs show a discrimina- 
tion of 2% cents per 100 pounds in favor of wheat, a rebate of 
2'4 cents per 100 pounds to the shippers of flour could not be 
said to produce an unjust discrimination in rates. There might 
be a serious element of injustice in the secrecy attending such 
a transaction and the mere fact that it results in the actual pay- 
ment by all concerned of precisely the rates that, as has been 
assumed, a just and reasonable tariff would proclaim, need not 
weaken confidence in the utility of a law that seems to attach 
a conclusive presumption of injustice to every deviation from 
the schedules. For the same law that forbids rebates provides 
a means for correcting unjust discriminations in the published 
rates when they are not eliminated in the ordinary course of 
negotiations between shippers and carriers and there is no ques- 
tion that these orderly and lawful methods ought to be followed. 
Nevertheless it is primarily important to grasp the elementary 
truth that the wrong of rebates does not always, or from the 
nature of the case, lie in the relation of the rates ultimately paid 
but may repose exclusively in the fact of secrecy. When this 
is recognized the inquiry may pass to the question whether when 
rebates have been paid, the wrong of secrecy has commonly been 
accompanied by injustice in the actual payments or, on the other 
hand, has merely resulted in the payment of rates that, if they 
had been announced in the tariffs, would have been wholly 
reasonable and just. In its Fifteenth Annual (1901) Report, 
after stating that rebates amounting to “many hundreds of 
thousands of dollars annually,” were being paid to the meat- 
packers, the Commission continued as follows :— 


“Who has the benefit of this reduction in rates? Does it 
result in advantage to the producer and consumer, or is it 
absorbed by the packing house itself? Manifestly, no certain 
answers can be given to these inquiries. It seems probable that 
in case of a reduction like this, which seems to be tolerably uni- 
form and long continued, the general public must obtain some 
advantage, but we think that in the main these sums swell the 
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profits of the packers. The number of these great concerns is 
only some five or six, and there does not appear to be much dis- 
crimination between them. Each usually knows about what the 
lowest rate is, and usually manages to obtain that rate. The 
effect is, however, to give these large packers an enormous 
advantage over their smaller competitors who are located at 
other intermediate points.”—p. II. 
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The facts recited in the foregoing excerpt are (first) that shi 
the largest concerns in the packing business obtained extensive 
rebates, (second) that they were treated, as among themselves, 
with equality and (third) that the smaller concerns, located else- 
where, did not get any, or at least equivalent, rebates. As the 
Commission is silent on that point it may be assumed that the 
small concerns, as among themselves, were also treated with 
equality. On these facts, the Commission guesses that the general 
public, 7. e. the consumers, gained “some advantage” but that 
the larger share remained with the great packing concerns and, 
also, that the consequence of these rebates was “to give” these 
great concerns an enormous advantage over their smaller rivals. 
The facts recited by the Commission seem, in this case, much 
more important and reliable than its opinions. Surely there is 
no proof that the larger share of the illegitimate reductions from 
tariff rates did not accrue to the consumers of meats and, per- 
haps, the difference in rates accurately measured an actual 
difference in the conditions of the several transportation services. 
If so, the wrong lay only in the illegitimate secrecy. That is, 
the rebate payments accomplished no more than to accord to each 
shipper the rates that ought to have appeared in the tariffs. 

Without pressing the inquiry as to these particular transac- 
tions the reader is asked to give some attention to the latter 
suggestion. If it were possible to conclude that the largest 
shippers are justly entitled to lower rates than smaller shippers. 
and that this principle justifies other distinctions of quantity 
based on higher units, perhaps much higher units, than 
that of car-loads and less than car-loads, the conclusion would 
go far to explain the history recited in this paper. For if the 
larger shipper ought to have wholesale rates and if reduced rates 
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per unit of weight may properly be accorded in more or less 
regular proportion to the multiplication in the number of units 
shipped, it would follow that rebates paid to large shippers 
may have merely produced a rough approxunation of the rates 
that ought to have been shown on the tariffs. The record shows 
that the rebates most commonly went to this class of shippers, 
that when the dread of punishment was great only the large 
shippers got these illegal payments. Does such a record tend, 
then, to establish the theory that wholesale rates, five-car-load 
rates lower than one-car-load rates, ten-car-loads lower than five, 
train-loads lower than ten-car-loads, etc., may have a sanction 
in economic necessity. If it be answered that such rates enable 
the “trusts’”’ (whatever they may be) to drive out their smaller 
rivals, one may at least suggest that there are more consumers 
of all “trust-made” goods than producers seeking to compete 
with the “trusts’’ which make them; and it has never yet been 
shown that the profits on capital used by any “trust” exceed 
those of smaller manufacturers when the latter have no larger 
rivals whose competition they must meet; or that the larger 
share of the economies, in railway charges and in other items of 
cost, achieved by the largest concerns do not ultimately go to the 
consumers of their products. 

The railways of the United States have rarely, if ever, ven- 
tured to make lower rates on quantities above a car-load than on 
single car-loads. Their officers do not wish to make such rates. 
sut in Prussia, under state management, and in England, under 
private management, such concessions are regularly made. If it 
is true that the practice of secret rate-cutting in the past is attrib- 
utable to some failure to adjust the published rates to the 
economic necessity of discriminating recognition of the peculiar 
conditions of enterprises conducted upon the largest scale, it 
would appear that making wholesale rates for train-loads, and 
perhaps other units of quality, would go far to relieve the situa- 
tion. Authority to make such just discriminations has not been 
taken from the railways. In Interstate Commerce Commission 
v. Baltimore and Ohio, Judge Jackson, then of the Federal 
Circuit Court, afterwards a justice of the United States Supreme 
Court, said :— 
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“Subject to the two leading prohibitions that their charges 
shall not be unjust and unreasonable, and that they shall not 
unjustly discriminate, so as to give undue preference or advan- 
tage, or subject to undue preference or disadvantage persons or 
traffic similarly circumstanced, the Act to regulate commerce 
leaves common carriers as they were at common law, free to 
make special contracts looking to the increase of their business, 
to classify their traffic, to adjust and apportion their rates so 
as to meet the necessities of commerce, and generally to manage 
their important interests upon the same principles which are 
recognized as sound, and adopted in other trades and pursuits.” 


The foregoing was affirmed by the Supreme Court in deciding 
the appeal in the same case,* and was quoted, with approval, by 
Mr. Justice Brewer, speaking for the Supreme Court, in deliver- 
ing the opinion in a later case. Precisely what Judge Jackson 
meant in referring to “principles recognized as sound” which the 
carriers are left free to follow was explained, in the same opinion, 
as follows :— 


“Subject to these conditions and limitations, the Act does not, 
and was not intended to, restrict the common-law right and 
power of common carriers to make special contracts, or adjust 
their rates with reference to existing wants and circumstances, 
so as to promote their own interests, while affording all proper 
and reasonable facilities and conveniences to the public. Sub- 
ject to the above conditions, the Act intended to leave the adjust- 
ment of rates as absolutely and completely in the discretion of 
the carrier as it existed at common law, which never questioned 
or denied to common carriers the right to give or make lower 
rates, based on increased quantity or amount of service.’”* 


It should be observed that to assign the denial of wholesale 
rates as the primary cause of secret rate-cutting is not to assume 
that every rebate, or even most rebates, resulted in actual charges 
that correctly expressed an economic need. Quite a contrary con- 
clusion is perfectly reconcilable with the belief that there would 
lrave been no rebates, or substantially none, had the published 
schedules expressed an adequate recognition of the need of 
wholesale rates. The essential vice of secrecy in such matters 
lies in the fact that one secret rate made in the face of economic 

143 Fed. Rep., 37, 50-51. S146 U.S., 263. 


®’ Interstate Commerce Commission v. Cincinnati, New Orleans and Texas 
Pacific, 167 U. S., 479, 493. 443 Fed. Rep., 37, 44. 
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conditions seemingly imperative and certainly sufficient to justify | 
the same rate if openly given, may lead to a dozen secret unjust | 
discriminations which no rate-making officer would ever put in 
the published tariff. If just rates must be made by methods that i 
violate the law, because the public refuses to sanction their liad 
appearance in the tarifis, although they might lawfully be pub- 
lished, and the officers of the carriers either fail to recognize the 
economic justification for such rates or for other reasons are i | ) 
unwilling to publish them, those whose violations of the law 
against secret rates are condoned when the charges are, in 
themselves, just will always find ways to grant still more illegiti- 
mate favors in charges to themselves, their relatives or their 
friends. 

There is no doubt that adequate laws against rebates can be 
made and generally enforced. There has been no time since 
1887 that, given a general recognition of the correctness of the 
principle expressed in the law and an intelligent and energetic e 
desire to prevent and punish its violation, the practice of rebating ij 
would not have substantially disappeared. The law against 
rebates does not run counter to an economic law but, if the his- 
tory here recited proves the need of wholesale rates based on 
larger quantities, the law and the practice of rate-making which 
does not admit of published discriminations in favor of quan- 
tities from (say) five car-loads up with progressive decreases ‘i 
as shipments increase, do, together, run counter to economic law. 
Certainly there can be no rebates under the present law if it is 
enforced with intelligence and persistent vigor. But, if the 
economic necessity that has been suggested is a real one, the rail- 
ways must resort to the practice of publishing train-load and 
other wholesale rates, or if they decline to do so or public senti- 
ment compels them to refrain or abandon the practice after 
experimenting with it, the enforcement of the law will cripple 
American industry and put an added burden upon American con- 
sumers. In the latter case the more probable result would be 
the cessation of any consistent effort to enforce the law, as such 
efforts have heretofore ceased, and the resumption of secret 
rate-cutting with all its baneful and unjustly discriminatory 
accompaniments. 
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HE first volume of the report of the Commissioner of Cor- 


porations on the Petroleum Industry, dealing with the posi- 

tion of the Standard Oil Company in the petroleum business, like 
the special report of the Commissioner on the Transportation of 
Petroleum, published a year ago, is concerned with the trans- 
portation conditions in the petroleum business. These two 
volumes together complete the results of the latest investigation 
of the government into the most important phase of the 
Standard Oil Company. The conclusion reached in this inves- 
tigation is tersely expressed by the Commissioner: “Aside from 
railroad discrimination and the predatory methods of the 
Standard Oil Company in competition, the most important 
element in the substantial monopoly enjoyed by that company 
to-day is its almost complete control of pipe lines in and from 
the more important oil fields.” 
The railroad discrimination charged by the Commissioner has 
already been discussed in the YALE REvIEw, in a review of the 
special report of the Commissioner on the Transportation of 
Petroleum. Since the publication of that report, prosecutions 
based upon the information collected by the Commissioner have 
been begun, and the questions thus raised will finally and 
authoritatively be decided in the courts. The methods of the 
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Standard Oil Company in competition are promised to be the 
subject of a future volume of the Report. Accordingly, the dis- 
cussion of the Commissioner’s charges regarding railroad dis- 
crimination and methods of competition may best be postponed 
for the present. The conditions of pipe line transportation, in 
which the Commissioner finds the explanation of the present 
dominance of the Standard Oil Company, and to which is devoted 
the greater portion of the volume under review, will, therefore, 
alone be discussed. 

Out of a total production of crude oil in the United States 
in 1905 of approximately 135,000,000 barrels, not over one-sixth 
came from wells owned by the Standard Oil Company, or 
affiliated companies. The superiority of the Standard Oil 
Company, the Commissioner concludes, does not rest upon a 
monopoly of the raw material of the refining business. In the 
words of the Commissioner, it rests “upon its ownership of a 
very large proportion of the pipe lines by which crude oil is trans- 
ported, of the refineries in which it is converted into finished 
products, and of the marketing facilities by which these products 
are distributed to the consumer. The Standard, in other words, 
controls the intermediate agencies between the producer and the 
consumer.” The most important of these agencies, according 
to the Commissioner, is the ownership of pipe lines. 

The pipe line business calls for exceedingly large and sudden 
investments of capital, and a high degree of speculative enter- 
prise. In a large oil field an elaborate network of pipes must 
be built, reaching every well with its gathering lines as fast 
as it is drilled, and drawing these lines together into gradually 
larger trunk lines, until all the oil is assembled at one center, 
where it is either delivered to trunk lines, or stored in large 
storage tanks awaiting delivery. The trunk pipe lines which 
transport oil for long distances to the refineries, or other places 
of final delivery, vary from 4 to 12 inches in diameter and 
run for long distances in practically straight lines, regardless 
of hills, mountains or rivers. Oil is propelled through these pipes 
by powerful pumps, situated from 30 to 70 miles apart. At 
various intervals along the lines are parallel pipes, called “loops,” 
which equalize the pressure. At each pumping station there 
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are one or more storage tanks, where oil may be delivered. As 
the development of an oil field progresses, the gathering lines 
of the pipe line system are extended, like antennae, to reach 
the new wells, and the trunk lines and storage tanks immediately 
follow after. As the output of an exhausted oil well diminishes, 
the gathering lines of the system must be abandoned, and the 
trunk lines and storage tanks must be torn up and dismantled. 
The rapidity with which these extensions and recessions must 
be made is shown by the immense changes which have occurred 
in the production of crude oil during the last few years. 

In the five years ending with 1900, the production of crude 
oil was chiefly confined to the so-called Appalachian, Lima and 
Indiana oil fields. The Appalachian field extends from the 
southern part of western New York, southwesterly through 
western Pennsylvannia, into the eastern part of Ohio and the 
western parts of West Virginia, Kentucky and Tennessee. The 
Lima and the Indiana oil fields lie in northwestern Ohio and the 
central eastern part of Indiana. These fields, together, during 
this period, produced 95 per cent. of the output of the United 
States. After 1900, the development of new oil fields in Kansas, 
Oklahoma, Indian Territory, Texas and California continued 
so rapidly that in 1904 the output of the Appalachian, Lima 
and Indiana fields was less than 50 per cent. of the output of 
the entire country, and in 1905 was less than 40 per cent. The 
total production of crude oil in the United States, throughout 
this period, more than doubled. The production in the Kansas, 
Oklahoma and Indian Territory fields;—or the Mid-Continent 
field as they are collectively termed—rose from 5,617,527 
barrels in 1904 to 12,013,495 barrels in 1905. In the Colorado 
field, on the other hand, the production fell from 501,763 
barrels in 1904 to 376,238 barrels in 1905. In 1905 a new field 
was unexpectedly opened in eastern Illinois, with an annual pro- 
duction of 181,084 barrels. The production in this field 
increased astonishingly, until now it has reached 18,000,000 
barrels a year. The outlay of capital and the alacrity of 
construction which are necessary to keep pace with these extra- 
ordinary changes in the area of productions are plainly very 
considerable. 
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Within the limits of every oil field, considerable variation is 
observable from time to time in the output of the various 
pools. Even within the same pool, the production of different 
wells varies greatly from month to month. The original out- 
put of a well, after “shooting,” is greater than at any subse- 
quent time. The rapidity with which the production of the wells 
declines is a risk which must be assumed by the pipe line com- 
pany, which connects with them. In some cases, they cease to be 
commercially profitable within a few months. In other cases, 
they run with gradually decreasing production for decades. To 
a certain extent, the production of the pool may be maintained as 
the older wells decline, by continually drilling new wells; but 
the average initial production of new wells is usually less than 
that of the first wells, and ultimately the aggregate production 
decreases. The pipe line companies, which make large invest- 
ments of capital in order to serve these oil wells, must obviously 
engage in the same speculation, and undergo the same risk, that 
the producers assume. 

In 1873, a pipe line was constructed in Clarion County, 
Pennsylvania, by certain interests affiliated with the Standard Oil 
Company. In 1874, the United Pipe Lines, which was one of 
the most important pipe lines in Pennsylvania and controlled 
nearly one-third of the business of the region, came under 
similar control. In the period of severe competition that fol- 
lowed, the Standard Oil Company acquired control of several 
other pipe line companies, and eventually, in 1877, obtained con- 
trol of the Columbia Conduit Company and the pipe lines and 
refineries of the Empire Transportation Company.  Shortiy 
after, the Tide Water Pipe Company (Limited) was organized 
by certain independent interests for the purpose of building a 
pipe line from the oil fields in northwestern Pennsylvania to the 
seaboard. In 1879, this line was completed from the Bradford 
field to Williamsport, Pennsylvania. Meantime, the Standard 
Oil Company had built a pipe line from the Pennsylvania oil field 
to Cleveland. In 1881, it organized the National Transit Com- 
pany, with a capital of $5,000,000, to lay a pipe line to the 
seaboard for the purpose of transporting oil gathered by the 
United Pipe Lines. In 1884, certain persons associated with the 
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Standard Oil Company purchased a minority interest in the stock 
of the Tide Water Pipe Company, and thereafter the oil traffic 
of the Standard Oil Company was shared by the National Transit 
Company, the Tide Water Pipe Company, and the railroads. 
Since 1884, the pipe lines controlled by the Standard Company 
have increased, until, according to the Commissioner, they now 
compose over 35,000 miles of pipe and represent an investment 
of approximately $65,000,000. The lines of the Standard Oil 
Company in the Appalachian, Lima, Indiana, Illinois and Mid- 
Continent fields constitute, in each field, a distinct group. 
Together these lines compose a single vast system extending from 
Indian Territory to the Atlantic Ocean. The Appalachian group 
comprises the National Transit Company, the Tide Water Pipe 
Company and several other large pipe lines, and covers the entire 
Appalachian field with a network of gathering lines. It includes 
also five trunk lines, varying from one to three pipes each, run- 
ning to the tide water with terminals at the great refineries of 
the Standard Oil Company at New York Harbor, Philadelphia 
and Baltimore, and at the great export depot of the company at 
Marcus Hook. The Buckeye Pipe Line Company and the 
Indiana Pipe Line Company together cover the Lima and Indiana 
oil fields, whence one trunk line of two pipes extends westward 
to the great refinery of the Standard Oil Company at Whiting, 
Indiana, just outside of Chicago: while another trunk line of 
three pipes extends eastward to Bear Creek, Pennsylvania, where 
a large part of the crude oil is turned over to the Appalachian 
trunk lines for transportation to the seaboard. The Ohio Oil 
Company connects this system by a trunk line with the new and 
important oil field of eastern Illinois. The Prairie Oil and Gas 
Company gathers oil from Kansas, Oklahoma and Indian Terri- 
tory and transports part of it to the trunk lines of the Buckeye 
Pipe Line Company and the Indiana Pipe Line Company; and 
carries part of it to the refineries of the Standard Oil Company 
at Neodesha, Kansas, and Sugar Creek, Missouri. The distance 
traversed by the main trunk lines from Humboldt, Kansas, to 
Griffith, Indiana, where connection is made with the trunk lines 
of the Buckeye Pipe Line Company and the Indiana Pipe Line 
Company, is about 540 miles. The Prairie Oil and Gas Company 
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comprises about 2,500 miles of pipe. Through this immense 
system, composed of various groups of pipe lines, which the 
Standard Oil Company has organized and unified with a view to 
attaining the greatest efficiency, oil is actually piped the entire 
distance from Indian Territory to the seaboard; and any refinery 
of the Standard Oil Company, from Kansas to the tide water, 
could, as a physical possibility, be supplied, if desired, with oil 
from anyone of the great oil fields. As a matter of fact, how- 
ever, the business is carried on by connections with the oil fields 
nearest at hand. 

The history of independent pipe lines dates from the organ- 
ization, in 1887, of the Producers’ Protective Association by 
the leading crude oil producers of the country. The purpose 
of this organization was to restrict the production of crude oil. 
Throughout 1887 and 1888, during the “shut down” in the 
production of oil, the association was devising plans for build- 
ing an independent pipe line. In 1891, the Producers’ Oil Com- 
pany, a limited partnership, was organized, which proceeded 
immediately to lay collecting pipes in the new McDonald field. 
In order to dispose of this oil to independent refiners in western 
Pennsylvania, a new limited partnership, the Producers’ and 
Refiners’ Oil Company, was organized in 1892, which laid a pipe 
line from the McDonald field to Titusville and Oil City. During 
the same year, several independent refiners incorporated the 
United States Pipe Line Company, for the purpose of build- 
ing a pipe line to the seaboard. In order to prevent the control 
of the company from passing out of the hands of the independent 
refiners, all the stock was vested in a single trustee, who was 
empowered to vote thereon at meetings of stockholders. By 
1893, the company had completed a line for the transportation 
of crude oil from Bradford to Wilkesbarre, and another line for 
the transportation of refined oil from Oil City and Titusville 
to the same point. The Jersey Central Railway transported this 
oil from Wilkesbarre by rail to New York. For several years, 
the United States Pipe Lines Company sought to purchase rights 
of way across New Jersey. Failing in this attempt, it extended 
its lines southward to tide water at Marcus Hook, near Phila- 


delphia. In 1901, when oil began to be delivered through this 
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line, keen competition commenced between the Standard Ojl 
Company and the independent refiners, which particularly affected 
prices in the export trade that the new pipe line was intended 
chiefly to foster. In order to support the independent refiners, a 
new company, the Pure Oil Company, was formed, composed 
largely of the same persons who were interested in the Producers’ 
and Refiners’ Oil Company and the United States Pipe Line Com- 
pany. ‘The chief business of the new company was to market 
the export oil, produced by the independent refiners. Following 
the example of the United States Pipe Line Company, the sub- 
scribers to the stock of the Pure Oil Company entered into a trust 
agreement, placing a majority of the stock in the hands of 
fifteen trustees, with power to vote thereon at stockholders’ 
meetings. In 1900, the authorized capital stock of this Com- 
pany was increased from $1,000,000 to $10,000,000, and a 
majority of the stock of the Producers’ Oil Company, the Pro- 
ducers’ and Refiners’ Oil Company and the United States Pipe 
Line Company was turned over to it. The permanence of the 
Pure Oil Company as a rival of the Standard Oil Company 
is assured by its ownership of the stock of its subsidiary com- 
panies, and its absolute control by a voting trust. Since effect- 
ing this solidarity in its organization, the Pure Oil Company has 
built, directly, or through its subsidiary companies, additional 
pipe lines in Ohio and West Virginia, has begun the production 
of crude oil, and has built a refinery of its own at Marcus Hook. 
During the past year or two, it has steadily expanded its export 
trade and its facilities for marketing oil in the United States. 
As an active competitor of the Standard Oil Company, its 
success has been fully demonstrated. 

The causes of the dominance which the Standard Oil Com- 
pany enjoys in the pipe line situation may be inferred from 
this narrative of the growth of the pipe lines of the Standard 
Oil Company and of the independent refineries. By reason of 
the unexpected changes which occurred from time to time in the 
area of production, extraordinary outlays of capital for new con- 
struction were called for at short notice. In such a situation, 
the advantage lay overwhelmingly with the interest which 
commanded the largest financial resources. Because of the 
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ephemeral nature of oil “booms,” large investments were 
necessarily made at the risk of great loss. Speculative 
enterprise, as well as abundance of capital to support it, was, 
therefore, essential. Under these circumstances, the daring and 
efficient direction, by the Standard Oil Company, of adequate 
amounts of capital could not fail to win superior position. 


II. 


At the outset of a consideration of the difficulties presented 
to-day by the pipe line situation, certain physical limitations of 
the business must be noted. When a shipment is tendered to 
a railroad, whether it be a small package or hundreds of tons, it 
can be placed in one or more packages or vehicles and carried 
over the road in either direction, and from any point to any other 
point along the route. The package or vehicle is distinct from 
the track over which it is carried. Consequently, the capacity 
of the railroad may be increased, within broad limits, without 
adding to the road bed, by merely putting on additional rolling 
stock; and as the packages or vehicles are distinct, each ship- 
ment can be kept physically separate from every other shipment. 
In large measure, the pipe line business lacks all these advantages 
of railroad transportation. 

A pipe line cannot properly be expected to transport oil in a 
direction contrary to the ordinary movement, except in very 
large quantities. Since the pipe lines of the Standard Oil Com- 
pany are constantly occupied with oil moving eastward from 
the Lima, Indiana and Mid-Continent fields, it is unreasonable 
to expect these lines to move oil from the Appalachian field 
westward to Chicago, except in large quantities. 

The capacity of a pipe line is strictly limited. In new fields, 
the productive capacity of the wells is often greater than the 
capacity of the pipe lines, but the production falls off so rapidly 
that adequate pipe lines, built to meet a temporary emergency, 
soon become superfluous. Pipe line companies cannot reason- 
ably be expected to lay pipes or build storage tanks to hold a 
temporary superfluity of oil. As was shown in the development 
of the Bradford and McDonald fields, and more recently in 
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the opening of the Mid-Continent and Illinois fields, the chief 
complaint against the pipe line companies, in every new field, 
springs from the unavoidable circumstance that the capacity 
of the pipe lines is less than the production of oil. Similarly, 
the enlargement of the refineries may render inadequate the 
capacity of pipe lines which previously had proved sufficient. 
The erection of new refineries at points remote from the 
established terminals and the regular delivery stations of the pipe 
lines may make necessary the building of new connections and 
new pumping stations. Each increase in the production and 
refining of oil is generally sudden and unexpected. In order to 
adjust the capacity of pipe lines to this increase, new construction 
is almost always necessary. 

Oil transported by pipe lines is not placed in a package or 
vehicle, but occupies the pipe itself. Accordingly, oil which is 
carried in pipe lines is mingled in transit, and must 
be delivered to the consignee from a common. stock. 
It follows that oil of different qualities can be transported 
only when offered in such large quantities as will repay 
the pipe line company for the expense of making a separate 
shipment. The oil from the Appalachian, Lima, Indiana and 
Mid-Continent fields, which is all handled by one connecting 
system of pipe lines, differs so greatly that it would be quite 
improper to mix it, and to make delivery from the common 
stock. In the Appalachian field, the so-called “Pennsylvania” 
oil differs in quality and price from the Tiona, Corning, New 
Castle and Kentucky oils. Very recently the “Pennsylvania” 
oil has been divided into two classes, amber and dark. In the 
Lima and Indiana fields, the Standard Oil Company pays one 
price for North Lima oil and another price for South Lima 
and Indiana oil. These various grades of oil are each produced 
in a defined pool, and may easily be kept separate in the gathering 
lines. In transportation through the trunk lines, however, there 
is more likelihood of mixture. Some complaints, indeed, are 
reported by refiners regarding the mixture of oils of slightly 
different colors and qualities obtained from the same pool. It 
seems, therefore, that some reasonable regulation must be 
enforced regarding the amount of any particular quality of oil, 
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which will be accepted for shipment. The Standard Oil Com- 
pany has provided that this minimum for shipment from any 
point in the Appalachian field to any destination, excepting Olean, 
New York, shall be 75,000 barrels; and from any point in the 
Lima and Indiana fields to any destination, it has fixed a 
minimum of 300,000 barrels. The reasonableness of these 
regulations rests upon the assumption that the mixture of ship- 
ments and the delivery from common stock, will not satisfy 
the shippers; and that the expense to the pipe line companies, 
in keeping separate the shipments, justifies their insistence upon 
a high minimum of shipment. 

In some fields, the oil of different shippers is practically uni- 
form, and delivery can safely be made out of common stock. 
This condition, though apparently satisfactory for conducting 
the business of a common carrier of oil, has not in experience 
proved conducive to that result. In the Appalachian field, the 
early practice of the pipe line companies, which were common 
carriers, was to accept oil from the shipper, and to store it in com- 
mon stock. The shipper retained ownership of this oil, in the 
form of credit balances or pipe line certificates, which he could 
sell to others, or could keep indefinitely, upon payment of storage 
charges. Gradually, however, this practice fell into disuse. The 
present custom is to sell the oil in the pipes, with the privilege of 
demanding payment any time within thirty days at market rates. 
The producer is thus given the advantage of any favorable 
change in the price of oil in the meantime. After thirty days, 
storage charges begin, and these are charged against the oil and 
are deducted whenever the producer decides to close the transac- 
tion. The general practice is to close the sale within thirty days. 

The cost of the construction of the pipe lines of the Standard 
Oil Company in the Mid-Continent field, and of the trunk line 
from Humboldt, Kansas, to Sugar Creek, Missouri, was given to 
the Commissioner by the Standard Oil Company; and upon this 
basis he prepared a computation of the cost of reproducing and 
operating the pipe lines in the Appalachian, Lima and Indiana 
fields. Upon the assumption that a reasonable pipe line rate is 
one that covers the cost of operation, and leaves a reasonable 
return for interest on the investment, and an adequate compensa- 
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tion for the risk, the Commissioner concludes that the rates are 
excessive. The basis, however, upon which the pipe line com- 
panies have fixed their charges is generally the basis on which 
railroad rates are determined, namely, charging what will move 
the traffic. A low charge, proportionate to the investment and 
the risk, is generally made for transportation through the gather- 
ing lines which serve as feeders to the system; and a correspond- 
ingly high charge is made for transportation through the trunk 
lines. The estimates which the Commissioner has made concern 
only the charges for trunk-line traffic and, consequently, show a 
large profit. The figures regarding the gathering lines would 
probably show a much lower profit, and occasionally a consider- 
able loss, caused by the unexpected decline in production. The 
speculative character of this branch of the pipe line business tends 
inevitably to increase the rate of charge, in order to compensate 
for the risk. The life of a pipe line, furthermore, is generally 
not more than fifteen years. The result of charging a propor- 
tionately high rate is naturally to discourage the offering of oil 
for transportation, and to induce producers to sell their oil at 
the well. 

How far the pipe line companies have exercised the right of 
eminent domain in the acquisition of their routes does not appear 
in the report. It is impossible, therefore, to determine from that 
source, or indeed from any other available authorities on this 
general subject, whether the pipe line companies have accepted 
the corporate privileges of a common carrier in such measure 
as to compel their service as common carriers. An examination 
of the corporate history of each pipe line would be necessary in 
order to answer this question. The Producers’ and Refiners’ 
Pipe Line Company, which is controlled by independent refiners, 
declares that it is not a common carrier. The Prairie Oil and 
Gas Company, which is controlled by the Standard Oil Company, 
according to the Commissioner, “has not acted as a common 
carrier, and has given no indication to the public that it will do so. 
It has, instead, continued its previous practice of accepting oil in 
its pipes only on condition that it shall become at once the 
property of the company.” A similar position, the Commissioner 
states, has publicly been taken by the Ohio Oil Company and the 
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Tide Water Pipe Company, in the latter of which the Standard 
Oil Company owns a minority of the stock. The consequence 
of this attitude, if successfully maintained, will be to relieve these 
pipe lines from the duties laid by law upon common carriers. 
These duties, which, throughout his report, the Commissioner has 
assumed were incumbent upon the pipe line companies, are to 
serve the public, to charge only a reasonable rate for service, and 
to serve everybody without discrimination. Before the charges, 
which the Commissioner makes against the pipe line companies, can 
be substantiated, the assumption upon which these charges rest 
must be established. 

Statutes have been enacted in New York, Ohio, Pennsyl- 
vania, West Virginia, Kansas and more recently by the Federal 
Government, with a view to extending to pipe lines the ordinary 
duties of a common carrier. The relation of common carrier 
arises when a transportation company makes public profes- 
sion, either in its articles of incorporation or in its course of 
business, that it intends to serve the public. Without such a 
profession, the relation cannot be created. A private rail- 
road, operated by a quarry company upon its own property, and 
used solely in its own business, for the carriage of goods which 
the company buys and sells, and which is not employed to trans- 
port passengers or goods for the general public, cannot be 
regarded as having made a profession to serve the public. In 
the absence of such a profession in its articles of incorporation, 
or in its course of business, it seems that such a private railroad 
cannot, by any process of statutory enactment, be charged with 
the duties of a common carrier. Such a proceeding, would, 
probably, be held a diversion of purely private property, without 
due compensation, to public use; and, consequently, would be 
regarded as a violation of the familiar provision contained in the 
Constitution of the United States, and the constitutions of each 
of the several States. The application of this principle to the 
pipe line companies is obvious. Unless their articles of incor- 
poration or their course of business constitute a profession to 
serve the public, they cannot be held liable to the obligations of a 
common carrier. The pipe line companies contend that they 
have made no such profession, and urge that the statutes relied on 











168 Yale Review. [ Aug. 


by the Commissioner, in so far as they are concerned, are an 
unconstitutional attempt to impress a public use upon private 
property, without making proper compensation therefor. The 
refusal of certain of the companies to comply with the provisions 
of the new federal law regarding pipe lines, is treated by the 
Commissioner as the expression, by these companies, of their 
contention that they are not common carriers. If their con- 
tention is successful, a large proportion of the acts which the 
Commissioner regards as violations of law will, in fact, appear 
entirely lawful. 

Pipe line competition, where it exists, is not actually conducted 
by the pipe lines themselves but by the oil buyers who are the 
principal users of the respective lines. The implication, which 
the Commissioner diffuses throughout his report, that the pipe 
lines of the independent companies and of the Standard Oil Com- 
pany purchase the oil which they receive into their pipes is, in the 
general instance, not strictly the fact. In competitive districts, 
the buyers that use each pipe line offer higher prices for oil than 
in non-competitive districts, in order to get the business and per- 
haps to force the opposing company to withdraw from the field. 
This practice of paying premiums in competitive localities, which 
the Commissioner regards as quite unfair, is the most usual 
weapon of competition everywhere in the business world. 

Until the courts have determined in what respect and to what 
extent the pipe line business is that of a common carrier, and 
have suggested the mode of overcoming the natural obstacles in 
the way of common carriage of oil by pipe line, and have directed 
that the features of a private business which now characterize 
some pipe line companies be eradicated, the pipe line companies 
cannot fairly be held to the same obligations that rest upon the 
railroads. The Commissioner charges that certain pipe lines 
controlled or owned by the Standard Oil Company have refused 
to discharge the duties of a common carrier. He states that 
such a pipe line company of the Standard Oil Company and also 
the Pure Oil Company, an independent company, both refused, 
in One instance, to transport oil for an independent refiner. He 
declares that an independent refiner once asked such a pipe line of 
the Standard Oil Company to make connections with his refinery, 
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and was refused. He quotes several independent refiners for 
the proposition that the purchase of pipe line certificates fell into 
disuse because of the difficulty in obtaining delivery of oil at 
desired points. He says that, on several occasions, the Stand- 
ard Oil Company refused to establish a delivery station in its 
gathering lines, and insisted on making delivery only at its 
regular stations. Assuming for the moment that the pipe lines 
were common carriers, it must still be shown that their refusal 
was unreasonable. If, however, as may, perhaps, be the fact, 
the pipe lines were not common carriers, such refusal was quite 
within their legal rights. He cites an instance in which the 
Standard Oil Company has refused to sell oil to an independent 
refiner. He admits, however, that the Standard Oil Company 
very generally sells oil to independent refiners. In case the 
subsidiary company of the Standard Oil Company, of which he 
complains in this instance, was merely a pipe line company trans- 
porting oil for others, and not owning the oil that it carried, it 
clearly had neither the duty nor the power to sell such oil. No 
information upon these points can be derived from the report. 
The real quality of the offense which the Commissioner 
charges against the Standard Oil Company appears in the lan- 
guage with which he apportions, between that company and the 
independent companies, the blame for existing evils in the pipe 
line situation. Regarding the payment of premiums for oil in 
competitive localities, he says:—‘It has sometimes been urged 
in justification of the policy of the Standard that independent 
pipe lines in some cases begin the payment of premiums, first. 
This is true, but the motive which actuates the independent is 
quite different from that which actuates the Standard. New 
independent pipe lines often find that producers, being accus- 
tomed to dealing with the Standard and having greater con- 
fidence in its credit and in its permanence, hesitate to sell their 
oil to the competitor. Producers quite frequently express a 
positive fear to discontinue sale to the Standard, lest in case the 
independent pipe line should subsequently withdraw, the Stand- 
ard might punish them by refusing to take their oil, or in other 
ways. To overcome this disposition of the producers, inde- 
pendent pipe lines are often forced to pay small premiums in 
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order to get any oil at all. The Standard in paying premiums, 
however, usually has in view nothing less than the extermination 
of competition.” 

The Commissioner reveals still more clearly his basis of judg- 
ment in discussing the refusal by the pipe lines to discharge the 
duties of common carriers :—‘There is undoubtedly a material 
difference between the position of the Producers’ and Refiners’ 
Oil Company and that of the Standard Oil Company. What 
might properly be demanded of the great corporation might be 
a grievous injustice to the smaller so long as the former failed 
to perform its duty. The independent company has only a 
single 6-inch trunk pipe line; the Standard has several 6 and 
8-inch trunk lines. The Standard’s pipe lines in the Appalachian 
and Lima-Indiana fields handle twenty times as much crude oil 
as the Producers’ and Refiners’ line. The independent refiners 
could do little to hamper the Standard’s refineries in obtaining a 
supply of crude oil through the Standard’s pipe lines. The 
Standard could almost completely prevent the independents from 
getting crude oil through their one small system. The officers 
of the Producers’ and Refiners’ Oil Company say further, 
with reference both to its refusal to sell crude oil to certain 
refiners and its refusal to transport for outsiders, that the 
capacity of the pipe line has long been taxed to its utmost to 
supply the needs of the refineries with which it was already 
connected and whose owners are largely stockholders in the 
company.” 

In so far as the Commissioner assumes that the pipe line 
companies themselves generally purchase the oil which they 
receive into their pipes, his conclusions must be, to a certain 
degree, discredited, as proceeding upon an assumption which 
strictly is not true. “The motive which actuates the independ- 
ent,”’ it is also submitted, is not in quality “different from that 
which actuates the Standard.’ Like all bidders in an open 
market, both “pay small premiums in order to get any oil at all.” 
Two buyers cannot purchase the same thing at the same time. 
The buyer who would succeed in making a purchase must neces- 
sarily overcome the competition of his rival. Both the Standard 
Oil Company and the purchasers of oil to be carried by the 
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independent pipe lines, therefore, in paying premiums for oil 
have “in view nothing else than the extermination of competi- 
tion.” A new rule of business conduct is contained in the 
dictum that “‘what might properly be demanded of the great 
corporation might be a grievous injustice to the smaller so long 
as the former failed to perform its duty.” The “grievous 
injustice” of performing his legal duty has hitherto not been 
spared anybody because of his size. Mere bigness has never 
been a sufficient cause for imposing the obligation of public 
service. The possibility that a public service company may be 
patronized by customers not its friends has not, until now, been 
a good defense. The standard of conduct raised by the Com- 
missioner for the Standard Oil Company seems not only in 
advance of the law, but also in advance of the standard by which 
its smaller rivals are judged. The trend of public opinion 
regarding the ethics of trust competition may some day lead 
to the establishment of noblesse oblige as the law of business, 
and the disarmament of every great power in the industrial 
world, and the abandonment of every weapon of competition to 
inferior industrial organizations. The rule of conduct laid 
down by the Commissioner is certainly prophetic of such an era. 


GILBERT HOLLAND MONTAGUE. 
New York City. 
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THE PARADOX OF GOVERNOR PENNYPACKER. 
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with the special session of 1906, p. 189; his relation to the capitol scandal, 
p. IgI. 


Piptewngnes PENNYPACKER of Pennsylvania was cer- 

tainly the most severely and the most persistently criti- 
cised chief executive that the Commonwealth has had since the 
middle of the 19th century. He left the office last January with 
a firmly established reputation for honesty. He ran counter to 
public opinion as expressed in the newspapers. He had a strong 
hold on the affection and respect of the common people. Very 
often I have heard newspaper men, connected with the very 
papers that were indulging in the most extreme criticism of him, 
testify (privately) in unequivocal terms to his integrity and his 
devotion to public interests. 

This, then, is the paradox of Governor Pennypacker. What 
is the explanation? His career as Chief Magistrate of Penn- 
sylvania affords an interesting phase of the much-mooted ques- 
tion of the wisdom of electing judges to administrative office. 
For thirteen years Governor Pennypacker was a highly honored 
member of the judiciary of Philadelphia County, serving for 
the greater part of that period as President Judge of the Court 
of Common Pleas No. 2. He had a well deserved reputation 
as a capable and efficient nisi prius judge, and his opinions as 
a member of the Court were carefully prepared and disclosed 
the workings of a judicial mind. Very seldom indeed did the 
appellate courts overrule his decisions. 

While he was a man of profound convictions and strong 
prejudices—for instance, his anti-British attitude and pro-Boer 
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sympathies were well known to his fellow citizens—they never 
played any part whatever in his decisions as a judge. He was 
generally regarded as a born judge, who was destined eventually 
to occupy a seat on the Supreme Bench. No one associated him 
with administrative affairs, or with politics. His family rela- 
tionship to Senator Quay (he being a cousin) was well known, 
but it played no part whatever in his work as a judge. The com- 
munity was therefore greatly surprised when, in 1902, Mr. Quay 
declared himself as opposed to the candidacy of Attorney-General 
Elkin for governor, to learn that his candidate was Judge Penny- 
packer. The people of the State, however, congratulated them- 
selves upon the fact that so clean, so reputable, so honorable 
a man was likely to succeed Governor Stone, whose affiliations 
with the Republican organization and its policies and politics were 
notorious, not to use a harsher expression. 

The nomination of Judge Pennypacker, however, was followed 
by a series of surprises. In the first place, he resigned and 
entered upon an active campaign, for which he was but little 
qualified. Before retiring, however, he gave utterance to a most 
remarkable interview, in which he defended Quay, justifying 
his course in Pennsylvania and national politics. This inter- 
view was given without consultation with any of his political 
advisers, and represented his own contribution to the opening of 
the campaign. It was ill-advised and ill-timed, and prevented 
many from openly espousing his cause, who otherwise would have 
been glad to express their appreciation of his sterling personal 
and judicial merits. He made such an expression impossible, 
because he made his candidacy represent Senator Quay, and while 
many were willing to vote for Mr. Pennypacker on the strength 
of his own character and reputation, they were unwilling openly 
to espouse his cause because he had identified it with that of 
Senator Quay. 

His lot as a candidate was not a particularly happy one because 
he had had no experience as a campaigner. He had been accus- 
tomed to speaking his mind freely and directly without equivo- 
cation, subterfuge, or indirection. The voters of the State were 
not prepared for such frank declarations, but they could not 
escape the conviction that he was an entirely honest man, and, 
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moreover, a courageous one, even though they did not approve 
of his backers. His election as governor by a plurality of 150,000 
was followed by a period of uncertainty. The people did not 
know to what extent he had pledged himself to Senator Quay, 
and the politicians did not know to what extent he was to be 
relied upon to serve their ends and interests. 

One of his first acts was to invite Hampton L. Carson, Eszq., 
of the Philadelphia Bar, a distinguished and capable lawyer 
with an honorable record, to serve in his cabinet as attorney- 
general. Mr. Carson had not only been more or less independent 
in his political attitude, but only a few years previously had 
appeared before the U. S. Senate Committee on Elections in 
opposition to Senator Quay’s right to a seat on the strength of 
Governor Stone’s post-legislative appointment. Judge Penny- 
packer was immovable in his intention to appoint Mr. Carson, and 
Senator Quay and his friends acquiesced as gracefully as they 
could in the selection. He made one or two political appoint- 
ments, including the secretaryship of the Commonwealth and 
the banking commissionership and the insurance commissioner- 
ship; but he appointed as State librarian Thomas L. Montgom- 
ery, a trained man with no political backing who owed his 
position solely to his merits. 

Wherever untrammeled, Governor Pennypacker appointed 
clean, capable men to office, but where he acquiesced in the 
selections of the politicians he did not fare so well. 

The men Governor Pennypacker had known and tried and 
selected proved the wisdom of his choice. Where he followed 
the judgment of politicians he opened himself to serious 
criticism. _On the whole, however, it must be conceded that 
the administrative affairs of the State were very much better 
managed during his term of office than during any previous one 
for many years. He is certainly justified in saying as he did in 
a recent address :-— 


“Tt is not enough that those selected to do the work of the 
State are of such excellence in their respective spheres, as Car- 
son, Attorney-General; Montgomery, State Librarian; Dixon, 
Commissioner of Health; Groome, Superintendent of Constabu- 
lary; Knox, in the United States Senate, and Stewart, in the 
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Supreme Court. It is not enough that your pure food laws and 
factory inspection laws are enforced here as nowhere else in the 
country, nor that the baking powder bill whose enactment caused 
so much scandal and iniquity in Missouri was torn to flinders 
and thrown into the waste basket of your own Legislature; nor 
that the profit has been so eliminated from the printing that it 
was difficult to get a State printer to undertake the contract.” 


The pure food crusade in Pennsylvania, under the leadership 
of Dr. B. H. Warren, the Dairy and Food Commissioner, forced 
the Standard Oil glucose company (a trust organization), 
known as the Corn Products Refining Company, to capitulate. 
Hundreds of warrants were issued at the instance of the Com- 
missioner against manufacturers of candy, jams, and pies for 
using a brand of glucose containing sulphur dioxide. A few 
days after the preliminary hearings the company’s attorney 
asked for a conference, and finally agreed to pay all the fines 
thus far imposed or to be imposed, and to withdraw the objec- 
tionable product from the market. In his letter of surrender 
the attorney declared: 


“Now, realizing that their goods, as at present made, are in 
violation of the Pennsylvania law, my clients have already given 
orders to their various representatives to immediately withdraw 
all bleached glucose from the market—not only in Pennsylvania, 
but also those in all other States and Territories. 

“Henceforth they will make for the United States market 
only what is termed ‘neutral’ glucose, that is to say, glucose the 
color of which is natural light yellow. This glucose contains 
no sulphur dioxide whatever. It will not please manufacturing 
confectioners, yet under existing circumstances, we have no 
alternative but to produce it. 

“In addition to withdrawing all illegal glucose from the mar- 
ket and replacing it with glucose fully in conformity with the 
law, my clients will also assume the payment of all fines assessed 
against users of their glucose where the prosecution pending 
against them springs from the presence of sulphur dioxide in 
their goods.”’ 


It is estimated that this action involved the withdrawal of 
8,000 barrels of glucose and the payment of fines aggregating 
$25,000 
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The Dairy and Food Department under Governor Penny- 
packer’s administration was most successful, whether viewed 
from the standpoint of the enforcement of the law, or in a 
financial light. The chemist’s reports on the milk supply of the 
State indicate that the percentage of adulteration is diminish- 
ing. The improper cold storage of eggs has been sucessfully 
dealt with, as has the improper use of chemical preservatives, 
The Department has become self-supporting, its receipts having 
been as follows :— 

SGE cs cisincciscia $34,705.19 ee ee $96,183.21 


re 43,635.41 re 82,467.60 
ee eee 93,458.71 





Total, $350,450.12 


The number of prosecutions was as_ follows :—1903, 
1,800; 1904, 1,517; 1905, 1,085. These figures furnish an 
admirable index of the efficiency of the department under the 
Pennypacker administration. 

Governor Pennypacker himself set the example of careful, 
conscientious, faithful discharge of the executive duties of his 
office. He was at his desk in the Executive Building every 
morning at 9 o'clock on practically every working day of the 
year. He remained throughout the day accessible to all who 
had business to transact with him, and carefully considered 
every subject presented to him. As an illustration of how he 
conducted the executive work, I may cite an instance which I 
personally observed. I was in his office on one occasion by 
appointment. The auditor-general preceded me by a few min- 
utes, his business relating to the execution of a contract. The 
Governor asked in the first place for the act of Assembly author- 
izing the work covered by the contract. He examined that care- 
fully to make sure that he had the authority to execute the 
contract. Then he examined the contract itself to see whether 
it was in conformity with the law and adequately protected the 
interests of the State. Then he asked for a certificate from 
the State treasurer to make sure that the money involved was 
in the treasury and available. After he had satisfied himself on 
all these points and that the contract was in legal form, he 
attached his signature. He took nothing for granted and acted 
only after he was fully informed as to the circumstances. 
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He followed the same course in all matters coming before him 
for executive approval or action. His conduct in regard to 
charters was particularly exemplary. He examined every one 
carefully and made sure that it was for a proper, legal purpose 
and that the intentions of the incorporators were bona fide. 

Governor Pennypacker’s administration, however, will be 
chiefly remembered because of his message accompanying the 
Libel bill of 1903, and his message accompanying the famous 
Ripper bills of 1905, and his biennial message of the same 
year. While his action on bills presented to him for approval 
represented painstaking, thoughtful, and conscientious examina- 
tion, nevertheless his attitude on these two measures was more 
widely commented upon than all his other actions put together. 

He is known throughout the length and breadth of the land 
as the executive who sought “to muzzle the press,” and who 
made the further control of Philadeiphia politics by the Repub- 
lican “ring’’ possible. 

The three messages mentioned are worthy of careful consid- 
eration and study by the student of statecraft, not only because 
of their bearing on the important questions involved, but because 
they illustrate the governor’s attitude on questions of public 
policy. One cannot but help admire the courage involved in his 
single-handed fight against the excesses and abuses of modern 
journalism, although one may question, with propriety, the wis- 
dom and policy of such a course. Governor Pennypacker, in 
his message accompanying the approval of the act “to authorize 
civil actions for the recovery of damages arising from news- 
paper publications negligently made,” undertook to defend his 
attitude in limiting the power of the press. 

It is curious that so sound a student of history as he is should 
have failed to read the lesson of history. The remedy for 
the abuses of the freedom of speech and of utterance is not 
suppression, but a greater freedom and tolerance. The strength 
of English institutions is based upon continued guarantees of 
free speech. This policy was most strikingly illustrated recently, 
as Count Witte pointed out when he referred to a sight which 
he beheld in Hyde Park, London, when and where the police 
were protecting orators who were denouncing all government 


and recommending its overthrow. 
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So far as effecting the purpose it had in view, the Act of 
1903' seems to have served very little purpose other than to have 
given Governor Pennypacker a wide, if unenviable, reputation. 
In his message accompanying the approval of the measure he 
declared : 


“There is nothing in the terms of the bill which prevents any 
newspaper from making such comments upon legislative meas- 
ures or upon the official acts of State, municipal, county or 
public officers as are proper for the information of the public 
or are in the line of legitimate public discussion. There are no 
inhibitions in the bill. It subjects all preliminary inquiries as to 
facts and their subsequent publication to the test of care. The 
doctrines of the law of negligence are well known and apparently 
easy of application. Haste and recklessness in the ascertain- 
ment of facts prior to publication, or in the manner of publica- 
tion, amounting in the judgment of a court to negligence or the 
want of that degree of care which a man of ordinary prudence 
would exercise under the circumstances, will, if proved, give 
a ground of action for such damages as result from injuries to 
business and reputation. 

“A mayor of our chief city has been called a traitor, a senator 
of the United States has been denounced as a yokel with a sodden 
brain, and within the last quarter of a century, two Presidents of 
the United States have been murdered, and in each instance the 
cause was easily traceable to inflammatory and careless news- 
paper utterance. A cartoon in a daily journal of May 2d defines 
the question with entire precision. An ugly little dwarf, repre- 
senting the Governor of the Commonwealth, stands on a crude 
stool. The stool is subordinate to and placed alongside of a 
huge printing press with wheels as large as those of an ox-team, 
and all are so arranged as to give the idea that when the press 
starts the stool and its occupant will be thrown to the ground. 
Put into words, the cartoon asserts to the world that the press 
is above the law and greater in strength than the government. 
No self-respecting people will permit such an attitude to be 
long maintained. In England a century ago the offender would 
have been drawn and quartered and his head stuck upon a pole 
without the gates. 

“If such abuse of the privileges allowed to the press is to go 
unpunished, if such tales are permitted to be poured into the ears 


1This Act was repealed by the Legislature of 1907, although the provision in- 
cluding the names of the publisher and editor was retained through a separate 
enactment. 
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of men, and to be profitable, it is idle to contend that reputable 
newspapers can maintain their purity. Evil communications 
corrupt good manners. One rotten apple will ere long spoil all 
in the barrel. . 

“The bill provides, under penalty, that the names of the owner, 
proprietor, publisher and managing editor shall be printed with 
each issue. The purpose of the provision is that it may be 
known who is responsible for the publication. Every business 
man prints upon his bills and letterheads, and puts in front of 
his store, his name. Every doctor and every lawyer puts his 
name on his office door. The law provides that a record shall 
be made, open to the public, of those who compose partnerships 
and limited partnerships. And yet every day pages of material 
are printed purporting to be a record of the current affairs of 
the world, and claiming the right to sit in supervision upon the 
courtesies of the parlor and the doings of public officials, and 
no one knows what their origin, whence they come, who is he 
who writes them or who is responsible for them. If the vendor 
of a horse were to insist upon wearing a mask so as to escape 
identification, who would buy of him? 

“With a serious sense that the event is of more than ordinary 
moment, with full knowledge of the importance of the press 
and of its value to mankind through all past struggles, and with 
the hope and belief that the greater care and larger measure of 
responsibility brought about by this law, tending to elevate the 
meritorious and repress the unworthy, will promote its welfare 
while benefiting the community, I approve the bill.” 


Not satisfied with the result of his efforts of 1903, Governor 
Pennypacker returned to his onslaught in 1905. Immediately 
following his approval of the Act of 1903 there was a more 
vigorous attack than ever before made upon him by the very 
papers that the bill was supposed to be aimed at. With more skill 
and ability and vindictiveness than ever, they held him up to 
ridicule and contempt, so that when he came to pen his biennial 
message he felt the necessity for further repressive measures, 
and did not hesitate to advocate them, even going so far as to 
submit as an exhibit for the consideration of the legislature a 
bill intended to carry out his ideas. So drastic was this measure 
that the criticism-proof legislature did not dare attempt to pass it. 

His attitude towards newspapers is partially explained by his 
high conception of the dignity of the office of governor, his 
love for and pride in his native State, and by the severity and, 
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in many instances, unfairness with which he was criticised during 
his term of office; although, as a historical student, it is curious 
that he overlooked the fact that men of the most distinguished 
character in our own and English history have suffered similarly 
at the hands of their newspaper critics. Ordinarily philosophical 
in his attitude toward men and events, he has shown a strange 
obtuseness to the impolicy of his own attitude. 

His approval of the Philadelphia Ripper bills was unexpected 
and in a way inexplicable. These measures were introduced 
without any previous public demand for them, without even the 
members of the Republican organization (other than the leaders) 
knowing anything about them. They were rushed through the 
legislature in the shortest possible time without any opposition 
on the part of the members of the legislature, and without giving 
the people of Philadelphia any time to make their protests heard 
or to have their interests represented. A most impressive dele- 
gation of well-known business and professional men called upon 
the governor asking him to veto the bills. In a carefully pre- 
pared brief in which all the points involved were carefully, 
judicially, and learnedly considered, Frank P. Prichard, Esq., 
on behalf of the Committee of Seventy and other citizens, pointed 
out that to the extent that the bills in question and under con- 
sideration transferred executive responsibility from a single head, 
to wit: the directors of public safety and public works, to a 
large body, to wit: the councils of Philadelphia, they were con- 
trary to American municipal experience, and to the almost unani- 
mous judgment of students of municipal problems in this 
country. 

There were four bills before the governor for consideration, 
each having the same general object. Each transferred the 
appointment of the head of an important department from the 
mayor to councils. Two of these bills, viz. : those relating to the 
Department of Supplies and the Department of Public Health and 
Charities, were vetoed, and two, viz. : those transferring the power 
of appointment of the heads of the Department of Public Safety 
and of Public Works, were approved. The principle involved 
in each bill was the same, but a larger number of offices 
were involved in the two approved than in the two bills vetoed, 
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and because, to quote Governor Pennypacker’s own language, 
“the most influential leader in Philadelphia is of the opinion that 
it (concentration of power in the hands of the mayor) has proven 
to be harmful,” he approved the bills ripping out the existing 
very excellent form of government in Philadelphia, and threw 
the control of those departments into councils, who were then 
in the absolute control of the aforesaid “most influential political 
leader.” The governor overlooked the fact that the same politi- 
cal forces that were transferring the responsibility from a single 
head to a large body, had two years previously, in the case of 
Pittsburg, Allegheny and Scranton, pursued a directly opposite 
course, bringing the government of those cities into line with 
modern municipal development in America, although the gov- 
ernor naively said in his message accompanying the bills: “We 
are told in Genesis that when Jacob wanted to deceive his father 
into conferring upon him the blessing which was intended for 
Esau, he covered his hands and his neck with goatskin. It 
generally happens in all serious inquiries that it is necessary to 
look beneath the mere surface indications if we are earnestly 
desirous to reach a correct conclusion.” 

This is the very thing that the governor did not do in this 
particular instance. He did not go beneath the surface to see 
why these men who were advocating the upturning of Philadel- 
phia’s government were proceeding as they were. Had he given 
the matter further thought along the lines indicated in his own 
message, he must have seen that their purposes were evil and 
subversive of right and decency. In this connection it is inter- 
esting to note that the governor carried into the executive chair 
the same attributes that characterized his conduct as a judge, 
viz.: that of confining himself solely to the evidence before 
him and excluding all other evidence from consideration. Ordi- 
narily the man in public affairs must look below the surface to 
ascertain the motives of those advocating a change, especially 
when that change is of a radical and revolutionary character. 
But trained as he was to regard the accused as innocent until 
he was proved to be guilty, and to regard as relevant only the 
evidence presented him in a strictly legal form, Judge Penny- 
packer as governor always gave members of the Republican 
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organization who were accused of improper conduct or motives 
the benefit of every doubt, holding them innocent until they had 
been proved by carefully sifted legal evidence to be guilty. 

In the message of May 4, 1905, the governor justified his 
approval of two of the Ripper bills because “the provision that 
they shall not go into effect until the first Monday of April, 
1907, is in the nature of a referendum, for the reason that if 
these bills should not be approved by the people, disapproval 
can be expressed in the election of the members of the Senate 
and House, who will have ample time before the date named to 
have the acts repealed.’’ It would seem as if a wise policy to 
have pursued would have been to have vetoed the bill, allowing 
the people to elect legislators favorable to them if they felt that 
such legislation was necessary. /The bills were subsequently 
repealed at the special session of the legislature in 1906 after 
the November (1905) election had shown unmistakably that the 
people did not want them, Governor Pennypacker allowing the 
repealing acts to become law without his signature through the 
lapse of 30 days after the adjournment of the legislature without 
disapproval. 

Municipal government, however, is not a subject with which 
Governor Pennypacker had been trained to deal, and he was 
very often carried away by historical analogies and _ political 
influences into an inconsistent position. For instance, earlier 
in the session of 1905 he very properly vetoed a bill providing 
for the State’s representation at the Lewis and Clark Exposi- 
tion because it placed responsibility upon the executive without 
giving him adequate power to control the situation. In the 
Ripper message he declared that “whatever system of govern- 
ment may be the better, it is certainly true that a radical and 
sudden change from one form to another is always accompanied 
with disturbances and disadvantages.” (A truth which no one 
will deny.) “In my view it would be wiser to lessen the power 
of the mayor. There is a certain propriety in having the Direc- 
tor of Public Works, who has charge of the contracts for which 
councils make the appropriations, subject to the control of coun- 
cils. There is also a certain object in having the Director of 
Public Safety, who has charge of the police and the maintenance 
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of the peace, appointed by the mayor, who is responsible for 
good order. Had there been four separate bills, one for each 
department, this thought could have been enforced, but in the 
shape they have come to me it is impossible to secure such a 
result. Nevertheless, a modification of the proposed plan it is 
possible to make, by approving the bill which changes the method 
of selecting the Directors of the Departments of Public Works 
and Public Safety, and disapproving the two bills which change 
the method of selecting the Directors of the Departments of 
Supplies and of Public Health and Charities. The mainten- 
ance of a proper conservatism in the conduct of important affairs 
is a different proposition from an interference with the deter- 
mination of a fundamental principle of government by the 
legislature.” 

The veto messages of Governor Pennypacker, as contained in 
the volumes of 1903 and 1905, constitute an important and inter- 
esting contribution to comparative legislation. In 1903 he vetoed 
sixty-three measures, and in 1905 one hundred and twenty-three. 
The value of most of these messages increases upon careful 
examination, and their number and frequency are not their only 
merits. When we take into consideration the number of bills 
recalled from the governor at his request for further amendment, 
his record becomes still more notable. At the very outset of 
his administration he insisted that the bills he approved must 
“parse and have a clear meaning.” This seems but a slight 
requirement, but it caused the withdrawal and amendment of 
many and the formal disapproval of others. The measures 
which affect corporations or large private interests generally 
stand, as they are usually carefully drafted by trained lawyers 
before they reach the legislature. It is the public acts affecting 
the people at large and their interests that display crudity and 
obscurity in their phraseology. 

Moreover, the beneficial and corrective influence of the gov- 
ernor was felt in another way. There were numerous obnoxious 
bills pending during the two general sessions of the legislature 
of his administration which the governor gave the legislative 
leaders to understand he would veto if they were passed. In 
most instances the bills were quickly and quietly referred to 
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committees and there smothered. Taking into consideration the 
bills actually vetoed, the bills withdrawn and amended, and the 
bills buried by gubernatorial intimation, the legislative record 
of Governor Pennypacker (with the notable exceptions already 
mentioned) was a most creditable one. 

It is unnecessary to examine his veto messages in detail, but 
we may consider a few of them briefly as illustrative of his 
general attitude and policy. For instance, he vetoed an act to 
prohibit the adulteration of food, declaring that the real purpose 
was to be “found in the words: ‘but the use of such added sub- 
stances in such proportions or less shall be and are hereby per- 
mitted.’ To this subject, which constitutes the really important 
part of the bill, there is no reference whatever in the title, and 
therefore the bill is plainly unconstitutional. Since these 
important words are contained in the midst of a long section, the 
bill is calculated to mislead the legislator, and is an unusually 
striking example of the evil which the provision of the constitu- 
tion, with respect to the title, was intended to prevent.” The 
governor discovered and killed the “snake” that was in the bill. 

He vetoed the bill providing for an increase in the number 
of courts in Allegheny County because: “If there be many 
judges, there is a certain loss of respect through the mere fact 
of the number alone. They cannot be expected to exercise the 
same authority and to retain the same dignity if they be numer- 
ous. At the last session of the legislature the salaries of the 
judges were materially increased, and it seems to me that, before 
adding to their number, it would be well to wait and see whether 
or not this enhancement has any effect upon the crowded con- 
ditions of the trial lists in certain localities. The question 
of the necessity for an increase of judges is one very difficult 
to determine. . . We have in Pennsylvania ninety-six com- 
mon pleas judges, or one judge to every 65,647 people. Nearly 
all of them exercise the jurisdiction of judges of the orphans’ 
court as well as judges of the common pleas court. If we divide 
the population of Allegheny County by twelve, the number of 
judges there, in the common pleas and orphans’ court, we have 
one judge to every 64,568 people, which, if this calculation be 
correct, shows that they have more than their proportion, as 
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indicated by the number of judges throughout the State. Of 
course, it is difficult to make a comparison between the popula- 
tion of a dense municipality and that of other communities 
where there are large interests. If, however, we make the 
comparison with those of other large cities, we meet with the 
same result. The comparison with Philadelphia has already been 
shown. In New York city, where commercial, banking and 
other interests are unusually great, there is only one Supreme 
Court judge to 101,094 people.” 

For a similar reason he vetoed a bill providing for an extra 
law judge in Erie, suggesting: “A better way to overcome 
the difficulty which exists would be to unite the counties of Erie, 
Warren and Forest into one judicial district. The counties of 
Forest and Warren, which now constitute the thirty-seventh 
district, contain a population of only 49,985. By this method 
the two judges, who are now commissioned in the two districts, 
would be entirely able to take care of all the judicial work in 
the district which would be created by the union of these three 
counties.” 

The bill relating to the appointment of official stenographers 
was vetoed, because “It is based upon a misunderstanding of 
a stenographer to the court. A court stenographer is a modern 
kind of clerk, whose duty it is to make a record of the proceed- 
ings which occur before the court. This bill would make of him 
a kind of judicial officer, and in some respects would put him 
above the court itself. He is to determine, as matter of law, 
whether an order or remark made by the judge is one ‘relating 
to the case.’ He is to determine as a matter of fact, whether an 
order or remark made by the judge is made ‘in the presence 
of the jury.’ Under our system of jury trials an exception to 
the ruling of the judge is asked for and is allowed by the judge 
trying the case. Under the provisions of the bill, the sten- 
ographer is authorized to note exceptions ‘without leave of the 
court being required.’ 

“Manifestly these provisions are intended in certain ways to 
give the stenographer authority over and beyond that of the court 
itself. It is directed that the stenographer shall note no excep- 
tion which is not stated before the jury render their verdict. 
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If judges are occasionally arbitrary, stenographers are 
occasionally mistaken. The principles of the administration of 
justice are unknown to them, and even with the language in 
which those principles are expressed they are usually unfamiliar, 
We may well look with dread upon a situation wherein the rights 
of life or of property may be determined by the failure of a 
stenographer to accurately hear or properly understand the 
remarks made by a judge. It is well to have court stenographers, 
and to pay them sufficient compensation, but they ought to be 
left subject to the control of the courts in which they serve.” 

Altogether the most interesting veto of the 1905 session was 
his veto of ‘‘an Act for the prevention of Idiocy.” He declared: 
“This bill has, what may be called with propriety, an attractive 
title. If idiocy could be prevented by an act of Assembly, we 
may be quite sure that such an act would have long been passed 
and approved in this State, and that such laws would have been 
enacted in all civilized countries. The subject of the act is not 
the prevention of idiocy, but it is to provide that in every institu- 
tion in the State, entrusted with the care of idiots and imbecile 
children, a neurologist, a surgeon and a physician shall be author- 
ized to perform an operation upon the inmates ‘for the prevention 
of procreation.’ The title is imperfect because it does not clearly 
set forth this purpose. What is the nature of the operation is 
not described, but it is such an operation as they shall decide to 
be ‘safest and most effective.’ It is plain that the safest and 
most effective method of preventing procreation would be to 
cut the heads off the inmates, and such authority is given by the 
bill to this staff of scientific experts. It is not probable that they 
would resort to this means for the prevention of procreation, 
but it is probable that they would endeavor to destroy some part 
of the human organism. Scientists, like all other men whose 
experiences have been limited to one pursuit, and whose minds 
have been developed in a particular direction, sometimes need to 
be restrained. Men of high scientific attainments are prone, 
in their love for technique, to lose sight of broad principles out- 
side of their domain of thought. A surgeon may possibly be 
so eager to advance in skill as to be forgetful of the danger to his 
. patient. Anatomists may be willing to gather information by 
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the infliction of pain and suffering upon helpless creatures, 
although a higher standard of conduct would teach them that it 
is far better for humanity to bear its own ills than to escape 
them by knowledge only secured through cruelty to other 
creatures.” 

In vetoing “An act providing for the enlargement of cemeteries 
already existing, and located outside the corporate limits of 
cities, town, and boroughs,” he declared: “There is grave dan- 
ger of our carelessly frittering away that for which Washington 
fought and which cost Charles Stuart his head. It has become a 
frequent device, when one man wants to get possession of the 
property which belongs to another, to organize a corporation, 
and persuade the Commonwealth to surrender to this corpora- 
tion a power which ought never to be exercised except for the 
purposes of the Commonwealth itself, looking to the good of 
the people. This bill proposes to give to another class of cor- 
porations the right of eminent domain. It provides that in 
certain cases incorporated cemetery associations may exercise this 
unusual power. If an incorporated cemetery association should 
desire to extend their lands, there seems to be no good reason 
why they should not buy them and pay for them, as all individuals 
conducting business interests are compelled to do.” 

As illustrating his strong repugnance to the use of legislative 
power to meet special instances, and to provide for special cases 
by means of general laws, we may cite his veto of the bill passed 
in 1903 “to validate deeds which have been made by committees 
of lunatics and habitual drunkards.” 

“This bill,” he said, “belongs to a class of legislation which 
is always looked upon with disfavor. It is an effort to cure by 
subsequent legislation defects in conveyances due to a failure 
to comply with the law as it existed at the time the conveyances 
were made. It is evidently intended to provide for a specific 
case, since while the language is general it is confined to con- 
veyances made prior to the first of June, 1901. If the legisla- 
tion be desirable there would seem to be no reason for limiting 
it to a period prior to that date. It is in all probability special 
legislation under the guise of a general law. The matter may be 
safely left to the determination of the court which made the 
decree.”’ Certainly a wise conclusion. 
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Another bill passed in 1903 authorized any railroad corpora- 
tion to convey “a part or parts of its railroad” and its franchises 
“to any other railroad” having a railroad connecting such part 
or parts. It was vetoed by the governor, who quickly discerned 
the “snake’’ concealed within its phraseology, as well as its 
unconstitutionality. He humorously, but none the less pertinently, 
remarked : 

“There is no attempt to define what shall constitute a part. 
There was once a man who was cut into pieces. One piece con- 
sisted of a fragment of his finger nail, the other piece was the rest 
of his body. Article 17, section 4, of the Constitution provides: 
‘No railroad, canal or other corporation, or the lessees, pur- 
chasers or managers of any railroad or canal corporation shall 
consolidate the stock, property, or franchises of such corporation 
with, or lease or purchase the works or franchises of, or in any 
way control, any other railroad or canal corporation, owning, or 
having under its control a parallel or competing line.’ There 
may be two railroads running into the same town and meeting 
in the same depot, or at some point where they connect. Under 
these circumstances, they would apparently be competing roads. 
This bill would permit the purchase of one of them and its 
franchises by the other, and is, therefore, in violation of the 
prohibition contained in the Constitution.” 

He vetoed the “barber’s bill’ in 1903 because it created a new 
crime, to wit, “to practice the occupation of barber without hav- 
ing obtained a certificate of registration.” ,Indeed the governor 
has relentlessly set his face against ail legislation having for 
its object the increase in the number of crimes. From one point 
of view, the gem of the 1903 collection of vetoes is the message 
accompanying the veto of the bill providing for “the protection 
and preservation of bears and cubs,” in which the governor 
said :— 

“A well-considered bill to prevent a ruthless and wanton de- 
struction of bears and cubs would, no doubt, answer a public need, 
but the present bill is entirely too sweeping and too stringent in 
its provisions. It is directed ‘that it shall not be lawful for any 
person or persons, after the passage of this act, to catch, take or 
kill, in this State, or, except as hereinafter provided, have in his 
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or her possession, or under his or her control, after the same shall 
have been so caught, taken or killed, any bear or cub, save during 
the month of November.’ The bear is an animal not always of 
a gentle disposition, and especially if it be a female bear with 
cubs. If a wanderer in the woods is attacked by such a bear in 
some other month than November, what is he or she to do? 
Bears are sometimes the aggressors, and prove to be injurious 
to the crops and the sheep pens of the farmer. Is he not per- 
mitted to protect his property save in the month of November? 
The bill provides that no bear is to be killed excepting with fire- 
arms. Should the woodsman be attacked by a bear while cutting 
down trees in the woods, may he not use his axe? The bill pro- 
vides that any dog following upon the track of a bear is declared 
to be a public nuisance and ‘may be killed by any person when 
so seen, and the owner of such dog or dogs shall have no recourse 
at law whatsoever.’ This provision would necessarily lead to 
collisions and breaches of the peace. The courts of law ought 
always to be open for a determination of all questions, whether 
relating to dogs or bears, which may properly come before them.” 

Governor Pennypacker’s most significant record as a part of 
the law-making machinery of the State is that which he made in 
connection with the extraordinary session of the legislature which 
met January 15, 1906, and in a single month placed on the statute 
books of Pennsylvania a most remarkable set of laws. The 
record of that session as a part of the history of reform in 
Philadelphia and Pennsylvania has already been told at length in 
the YALE REvIEw, but the part which Governor Pennypacker 
played has only been referred to briefly. The session would not 
have been held but for his initiative, and the subject of nomina- 
tion reform (inter alia) would not have been given considera- 
tion but for his supplemental call which the Supreme Court of 
the State has formally decided to have been within his power 
and discretion. 

The governor’s attitude from the time of the November 
(1905) election to the completion of the work of the extra- 
ordinary session was all that could be desired by the reasonable 
reformer. The Philadelphia Press, which has been in the very 
forefront of his exacting critics, freely and frankly conceded 
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that “from the day the extra session was called, the governor 
worked with persistence and good judgment to accomplish the 
ends sought. He had a correct measure not only of popular 
sentiment, but of the actual reform needs.’ The Press adds: 
“He is well entitled to the congratulations he is receiving on 
account of the splendid record of the extra session. That ses- 
sion was not only his own initiation, but his codperation in its 
work as it progressed greatly assisted the final fruition. The 
magnitude and importance of the work of this short session 
will be more and more apparent as time progresses. It will give 
a lasting distinction to Governor Pennypacker’s administration.” 

The Philadelphia Record, a strong Democratic paper, bore 
similar testimony: “In this day of rapid, unexpected advance- 
ment along reform lines in the State of Pennsylvania, it would 
be both ungracious and ungrateful not to make proper acknowl- 
edgment to Samuel Whitaker Pennypacker. He alone had the 
power to set the legislative wheels in motion and afford an 
opportunity for an instant response to the demand of the people 
for the repeal of bad laws and the enactment of good laws. He 
had the courage to call the General Assembly into extra session, 
to indicate desirable reforms, and to take the risk of affirmative 
response at the hands of a body deeply committed to contrary 
courses. The result has vindicated his good judgment.”’ 

The North American, of Philadelphia, which had without 
question been the most persistent and relentless of the governor's 
critics, and which refused to withdraw any of its previous 
charges, declared that the “governor’s conduct during the last few 
months and the valuable reforms accomplished upon his motion 
and with his codperation entitle him to warm commendation,” 
which that paper proceeded to bestow upon him as follows: 

“To recall any session of the body in modern times which 
ranked in importance with this extra session would be difficult. 
And this was the governor’s own session. The impulse to sum- 
mon it was born in his mind. The legislature could not have 
met but for his act. The credit for calling the representatives 
together belongs to him. 

“When the session had begun the Governor presented to the 
chambers what he believed to be the requirements of the people 
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and the needs of the Commonwealth; and he urged that both 
should be considered in a conscientious spirit by the lawmakers. 
The stimulus of his earnest purpose and of his assured sympathy 
was felt in the legislature all through the session. The members 
knew exactly what the governor wanted, and that he did actually 
represent the wishes of an overwhelming majority of the citi- 
zens Of the Commonwealth, and as the legislators themselves 
were in close touch with the people, the bills went through with 
velocity.” 

From the personal side he is an affable, genial, informing com- 
panion. Deeply learned in local and certain phases of general 
history, he is a charming conversationalist. He has a keen 
appreciation of the humorous side of life. He is a philosopher, 
who is willing to let posterity decide the mooted questions that 
arose during his administration. 

While he has established a new standard of public faithfulness 
and honesty, manifested not only in the directions already men- 
tioned, but in his rigorous insistence upon paying his own rail- 
road fare wherever he goes; while he has exhibited an almost 
unparalleled conscientiousness in the discharge of his duties, 
both as regards his executive acts and in his examination of 
legislation submitted to him for approval, he is likely to go down 
to history as the governor who sought to curtail the liberty of 
the press. 

The governor’s attitude toward and connection with the State 
Capitol scandal constitutes another chapter to the paradox. 
He likes the building. He thinks it is a creditable product. 
He believes that the great State of Pennsylvania should have 
an appropriate capitol building. He has pointed out that it has 
cost less than the Congressional library or the Albany capitol 
or any similar building erected within the past generation. And 
yet each day is bringing to light some further extraordinary 
development of loose and unbusiness-like methods, some palpable 
fraud or deception, and he himself has said on the witness stand 
before the legislative investigating committee: “If we did not 
get good work, we were all deceived and the State has been 
defrauded and it is an especially wicked thing. It is, in my 
judgment, not only a fraud, but it is a species of treason.” 
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So far there has been no hint or suggestion of dishonesty on 
the ex-governor’s part, and he is generally believed to have had 
no part in the extraordinary proceedings which have character- 
ized the completion of the buildings. At the same time, there 
was a rational desire to hear his side, as the public was most 
anxious to learn how a man of his sterling character and strong 
sense of honesty could have permitted such proceedings as have 
been disclosed to go on unchecked and unrebuked, if known, or 
to have failed to discover them, if he was ignorant of their 
existence. His testimony before the investigating commission 
only partly satisfies this anxiety. One observer thus describes 
his appearance before that tribunal: 


“With almost childish naiveté, he told of his boundless faith 
in architect Huston, of his confused ideas of cost derived from 
knowledge of the outlay on certain great hotels and public build- 
ings, of his belief that any extravagance occurring must be due 
to miscalculation, of his reverence for Sanderson, the ‘great 
furniture man’ of Philadelphia, whose reputation prohibited 
the possibility of his doing wrong, and finally of his conviction, 
when the work was done and he looked around the finished build- 
ing, that ‘the State had secured its money’s worth.’ So firmly 
were these ideas rooted in the mind of the ex-governor that it 
is a question if even now they have been wholly removed. While 
he cannot deny the evidence of his senses, it is clear that he still 
clings to the hope that thefts may turn out to have been mere 
miscalculations and that the thieves may be shown to be merely 
misguided, though well-meaning men.”’ 


The same authority, the Pittsburg Commercial Gazette of 
June 22, 1907, declares: 


“Ex-Gov. Pennypacker’s testimony before the capitol investi- 
gating commission yesterday was practically superfluous, inas- 
much as it shed no new light on the details of the jobbery 
whereby the men who furnished and equipped the capitol cheated 
the State out of millions of dollars. It was of interest, however, 
and in a sense serviceable in so far as it confirmed the judgment 
already generally formed with reference to the part played by 
the former governor as a member of the capitol commission 
From the first, public opinion acquitted Mr. Pennypacker of any 
guilty knowledge of the dishonesty which was practiced. It is 
true that no part of the capitol contracts were carried out with- 
out his sanction. It is true that he was a party to the granting 
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of unlimited powers to an architect who grossly abused them 
and to the bunching of contracts in the hands of a contractor who 
made everyone of them an instrument of spoliation. And still 
Mr. Pennypacker’s own honesty of purpose has never been 
doubted. Knowing the life and character of the man, know- 
ing his stern regard for the moral code, knowing his obstinate 
devotion to the right as he saw it, the public without hesitation 
acquitted him of evil intent and convicted him only of colossal 
stupidity.” 
CLINTON ROGERS WoopruUrFF. 
Philadelphia. 








NOTES. 


Nature and Nurture. In a preceding number of this Review, 
some attention was given, in a note, to the ideas and projects of 
Francis Galton, relative to “Eugenics.” There now appears a 
strong advocate of views not at all in consonance with Galton’s, in 
the person of Professor Lester F. Ward. It is perhaps unfair to 
single out of his excellent volume? simply those parts which come 
into conflict with the Galtonian doctrines ; yet in all probability such 
a proceeding would not incur even the author’s displeasure, for 
his demonstration along these lines must be considered peculiarly 
vital to his sociological theories. 

It may be said preliminarily that if Dr. Ward’s views are correct 
the problem of social betterment becomes simpler and clearer 
than upon any other rational theory now before us; for it rests 
on something in which we have already made some progress, 
namely, the extension of educational advantages. In general, while 
Ward, with Galton, believes that the race is to be uplifted by its 
great men or geniuses, the two writers differ widely in their 
theories as to the way in which to develop these agents of civiliza- 
tion. Put briefly, Galton emphasizes mature or heredity, whereas 
Ward lays stress upon environment or nurture. The former wants 
to breed great men; the latter to discover latent genius, conceived 
to be in existence in a constant quantity—or, rather, to enable it to 
discover itself. The former would breed from the select and 
accumulate hereditary high qualities, and is, of a consequence, 
“oligocentric” in his attitude. The latter is “egalitarian” and 
asserts that potential genius is limited to no special class; and that 
if it appears in one social stratum rather than another, this is due 
to favoring environmental influences which conspire to assure to 
potential genius that education which makes it full-fledged. Hence 
while the concrete Galtonian scheme is to control human mating, 
that of Ward is to secure equality of opportunity to all classes in 
the “universal distribution of extant knowledge.” Corollaries of 


1Vol. XIV, No. 1, p. 78. Another note upon Zhe Theory of Descent and the 
Social Sciences, dealing chiefly with Schallmayer’s Vererbung und Auslese, is to 
be found in Vol. XII, No. 4, p. 429. 

® Applied Sociology. A treatise on the Conscious Improvement of Society by 
Society. Boston, Ginn & Co., 1906—pp. xviii, 384. 
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these divergent theories are many; one of the most interesting, in 
view of the popular persuasion, is the repudiation by Ward of the 
doctrine of the “irrepressibility of genius.” 

All this, Ward says, was largely a matter of opinion or intuition 
until the publication of the remarkable statistics of M. Odin,’ upon 
whom he relies so implicitly. The case as presented is certainly 
a strong one and the book before us is the more effective because 
of its cool and self-possessed style and of the ripeness of the 
author’s thought as it ranges over the varied experience of a long 
and well-filled life. Certainly no one who has ever been brought 
into contact with the situation will deny the extreme difficulty—the 
almost impossibility—of the ablest man raising himself from an 
humble source; there is a tremendous inertia to encounter, and 
often a resentment or a freezing indifference. Even in this country, 
where the barefoot boy may become President and where edifying 
treatises in Sunday-school libraries set forth to the aspiring youth 
the directness of the road from the log cabin to the White House, 
the winning of nurture that has been denied is hard enough. 
Again, no one will dispute—at least no one who has heard Professor 
Sumner discourse on the “aleatory element’—as to the importance 
of luck, or opportunity, to the life of individual or group. It is 
also true, as Ward says, that genius is seldom self-assertive in 
seizing what chances there are. Many other of Ward’s contentions 
must be at once admitted. 

3ut there are others, and these most vital, which demand far 
more buttressing, or at least prolonged reflection, before being 
accepted. Fortunately for the scientifically-minded there is in this 
work, as in Galton’s, no jugglery of abstract terms, no labor-saving 
attempts to get new facts by running old ones through the mill of 
formal logic. Criticism amounts to a judgment upon the suffici- 
ency of data and of the interpretation placed thereon. Despite the 
excellence of Odin’s work, Professor Ward himself admits that 
it is but a beginning and a model; as such its significance should 
certainly stimulate research along similar lines. What is given here 
is nevertheless enough to force a renewed scrutiny of orthodox 
views, and this is saying much. As to the matter of interpretation, 
the warning against personal impressions as being often the result 
of few and selected experiences is conscientiously taken to heart; 
yet there is such a thing as a composite of half-forgotten experi- 


1 Alfred Odin, Gendse des Grands Hommes. 2 vols. Paris, 1895. 
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ences which should have some standing if candidly appraised. 
For instance, it is scarcely possible, even though a series of 
instances cannot be summoned at will before the mind, to minimize 
the influence of heredity. Certainly one who preserved any shreds 
of belief in the inheritance of acquired characters could not accept 
Ward's position. Again, can the author deny that many of the 
“opportunities” he catalogues may have been attracted to the neigh- 
borhood of the budding genius by reason of his being so? 
Genius is a mine worth working for some one, even though he may 
be no philanthropist. Again, it is hard for the anthropologist to 
share the belief in the equality of the various races, and in the 
potentiality of genius of the English or French type among Papu- 
ans and Fijians; so that if the latter were caught young and loftily 
“nurtured” there might arise a Beethoven with a simian facial 
angle or a Goethe with “forehead villainous low.” These are 
hard matters and with many others still await demonstration. 
Finally, as to the “panacea of education,” as one of Dr. Ward’s 
critics calls it; there is no doubt that we are in any case reaching 
out in that direction, especially in the western world. We are, 
in this country and generation, assuring opportunities to all, that 
should, if Ward is right, result in a crop of geniuses in the near 
future. Appearances do not point that way, but rather to a dis- 
soluteness of social and ethical virtues, consequent upon too much 
freedom and too little discipline. Perhaps this is the inevitable 
bumptious period with which parents get familiar, in tolerance yet 
ad nauseam, as their children grow, but one doubts it. Our free- 
men are vain and impudent; our high-class laborers are largely 
insolent, pretentious and spendthrift, prone to violence and devoid 
of pride in workmanship; our emancipated women are too often 
noisy and unfeminine, forgetting that a certain division of function 
is imposed by natural conditions upon bi-sexual organisms. All 
this occasions a more than fleeting doubt as to the value of the new, 
and a query as to whether the old class stratification and other 
antiquated social forms did not secure more out of life, after all, 
for both high and low. ; 
Thanks are due Professor Ward for his robust advocacy of the 
views here touched upon; his insistence in so highly interesting 
and compelling a manner upon the antithesis of a doctrine long 
accepted by the majority of writers on sociological subjects is just 
what candid scientists will welcome as they welcome all vigorous 
stimulation to thought. But in our opinion he goes much too far, 
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especially in what he has to say of equality of the races and the 
sexes. The specific question about genius deserves much more 
attention along the lines laid down in this book; if great ability 
is distributed as Ward thinks, and can be brought out by education, 
certainly its development is more hopeful in this way than through 
the nearly chimerical scheme of controlling human mating. 

A. G. K. 


The National Tax Association, of which the president is Mr. 
Allen Ripley Foote, formerly editor of Public Policy, and now 
Commissioner of the Ohio State Board of Commerce, and the vice 
president is Mr. Lawson Purdy of the Department of Taxes and 
Assessments of the City of New York, has sent out a call for a 
conference on State and local taxation, to he held in Columbus 
about November Ist. The tax “system,” if so it may be called, 
of the country has been shown both by academic writers and by 
persons practically connected with the operation to be very bad 
indeed, and every impulse which may lead to its improvement 
deserves a welcome. The platform of the Association is as 
follows: “(1) The attempt to tax all classes of property in the 
same way and at the same rate produces gross injustice. An unjust 
system checks production, reduces wages, and lessens the reward 
of industry and thrift. (2) Constitutional restraints must be 
removed so that State and local revenue systems may be divorced 
and home rule secured for local taxing districts. (3) Property 
should be so classified that every tax shall bear equally on ail 
persons similarly situated. (4) It is the duty of the State to require 
all public accounts, State and local, to be kept by a uniform system 
prescribed and audited by authority of the State. (5) Knowledge 
of the incidence of taxation and an enlightened public opinion must 
precede intelligent action. Therefore, we unite our efforts to 
develop and guide discussion and study of the principles and 
incidence of a just system of State and local taxation, with the 
purpose of securing their practical application in any and all States, 
ccunties and municipalities, whenever and wherever opportunity 
may offer.” The first four paragraphs of the platform express 
ideals of which some will never be realized in perfection, and of 
which others will wait long for fulfilment; but we can all give 
cordial assent to the fifth paragraph, and we may hope that the 
deliberations of the Association will spread the knowledge of 


present evils, and stimulate the movement toward reform. 
Cc. D. 
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Twice during our history as an independent nation have our 
public men been called upon for the exercise of constructive states- 
manship of a high order. The first was during the ten years 
immediately following the close of the Revolution; the second 
was during a like period following the close of the Civil War. In 
the first period American statesmen were confronted by the various 
economic and social evils resulting from the long war of inde- 
pendence and the disorders which had preceded it. These evils 
were not perhaps very great in themselves. They were not to 
be compared with those which afflicted France before her Revolu- 
tion or England during the generation following the close of the 
Napoleonic wars. However, the situation was more than ordina- 
rily serious. Our statesmen had to make and administer the laws 
called for by these economic and social difficulties, but before they 
could make these laws and carry them out they had to create the 
governmental machinery with which they were to do their work. 
This was their great problem. They had to do the ordinary work 
of practical statesmen, and in addition they must do the work of 
political philosophers in the formation of a new constitution. On 
both its theoretical and practical sides their work will always stand 
among the most brilliant and successful examples of statesmanship 
in the history of the world. 

In the second case the situation was no less difficult than 
in the first though the nature of the difficulties was very 
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different. The statesmen of that period were not called upon 
to create any new political institutions nor indeed to essen- 
tially modify the old ones. They had only to restore as nearly as 
possible to its original form the government which a part of the 
people had tried to overthrow. On its political side their work 
was one of restoration only and not of construction. Nevertheless, 
it was not without its special difficulties, the chief of which was 
to cause two bitterly hostile communities, who had waged the most 
bloody and expensive wars of modern times, to forget their enmity 
and dwell together in peace and harmony. They must see to it 
that the conquered South should not become an Ireland or a 
Poland in our political system. It was not, however, on its 
political side that the work of reconstruction presented its greatest 
difficulties ; more important by far was the social problem involved 
in the emancipation of the slaves. It was necessary to provide 
for the immediate evils of the sudden transition of a large part 
of the community from the condition of slavery to that of free 
labor, so as not to ruin that community or hopelessly degrade the 
emancipated race itself. They were called upon also to look far 
into the future and to lay the foundation for that slow develop- 
ment of the negro race and the adjustment of its relation to the 
white race which every thoughtful student of southern society 
had foreseen would be the most difficult problem of emancipation. 
Here the work of the statesmen of reconstruction touched what 
Mr. Brice calls, “one of the great secular problems of the world 
presented under a form of peculiar difficulty.” It is the one 
great social evil that American statesmen have had to deal with, 
and far transcends all others in its difficulties and far-reaching 
importance. It is safe to say that American statesmen will never 
receive such commendation for their work of reconstruction on 
either its political or social side as has been accorded them for the 
work of political construction after the revolutionary war. Indeed 
the very qualities which have rendered their work in the earlier 
period so distinguished—that wise, far-sighted conservatism which 
made them turn to history rather than to speculation and theory 
for their political institutions, and kept them from trying any 
radical experiments along this line—are quite as conspicuous by 
their absence in the later period as by their presence in the earlier 
one. No reformer of the French Revolution was more dominated 
by the idea of natural rights or the perfectibility of human nature 
than the reconstruction radicals of the type of Sumner, and few 
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people ever tried a more extraordinary experiment in political 
theory, than the granting of suffrage to a large population of ignor- 
ant negroes just freed from slavery. 

Historians have only recently begun to study this important 
period. But already we possess in the works of Burgess, Dunning, 
Rhodes, Garner and Fleming, a fairly satisfactory account of its 
political history, and one remarkably free from that strong sectional 
prejudice which might be expected to color for a long time what- 
ever was written upon it. Much the most important contribution 
yet made to the subject is that of Mr. Rhodes. The final volumes 
of his great history of the United States from the compromise 
of 1850, cover this period. Like the former volumes they are in 
form and title a history of the country—that is, an account of the 
activity of the American people during this period. In fact they 
are devoted almost entirely to the politics of the period. The 
author makes little attempt to give an account of the various 
changes which took place in American society, and to explain 
their cause and consequences. He confines himself for the most 
part to an account of the action of the Government, and an 
explanation of whatever influenced that action. This was true 
of the first volumes especially, which dealt with the decade from 
1850 to 1860, when American politics were absorbed in, and dom- 
inated by, the slavery controversy. To a less extent it was true 
also of the next three volumes, which dealt with the civil war. 
It remains true of these concluding volumes of the series, which 
are devoted to the period of reconstruction. Other subjects such 
as finance and currency, commercial crises, political corruption, 
the tariff, and the broader economic and social changes affecting 
American society are not ignored, as they were not in the pre- 
vious volumes; but they are not adequately treated, and the 
author shows in his treatment of them none of that breadth of 
view and well-balanced judgment which appears in his account 
of the political controversies that have to do with slavery, the 
Civil War and Reconstruction. The same consideration which 
induced him to abandon or postpone writing the history of the 
country after 1877, viz., “a lack of basic knowledge for attacking 
the social questions involved” (see preface), have prevented him 
from giving a satisfactory account of a large part of the activity 
of the American people during the period he has covered. These 
remarks are not offered in criticism of his work but only to point 
out its perfectly proper limitations and to justify the classification 
of these last two volumes with books on reconstruction. 
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In judging any work on this subject it is necessary to bear 
in mind what I have already indicated, that reconstruction involved 
the solution of two problems, not one. There was the political 
problem of restoring the States to their former relation to the 
Union, and inducing the southern people to accept that relation 
in good faith. In addition to this there was the vastly more 
difficult and far-reaching social problem of adjusting the relations 
of the two races so that neither should suffer by the change that 
had come about, and southern society be put on the road to 
prosperity. It was to be expected that the first matter would 
receive much more attention at the hands of Mr. Rhodes than 
the second, and in fact that is the case. On this side of the subject 
he leaves very little to be desired either in thoroughness of investi- 
gation, freedom from sectional prejudice, or judgment of the 
character of public men and the measures which they represented. 
He sets forth with great clearness and force the different plans 
of reconstruction, both those that were tried and those that were 
rejected. He does not make the mistake of so many historians 
in dealing with such a subject, of confining himself to a mere 

1arration of events. He realizes, to use his own words —_ 
to a later period, that “to write purely a narrative history 
would be to shirk a duty and to miss the significance of the period.” 
That duty is to form judgments both of the character of the 
statesmen and the wisdom of their measures, and in order to do 
this it is necessary to consider not only what was actually done 
but what might have been done as well. “To form any opinion 
or estimate of a great national policy,” says Sir John Seeley, 
“is impossible, so long as you refuse even to imagine any other 
policy pursued.” In this matter Mr. Rhodes has not shirked his 
duty, nor failed to exercise that historic imagination which is the 
handmaid of judgment. His discussion of the necessity for the 
adoption of the congressional policy in the early part of the first 
volume (pp. 23-50), as well as of its results in the second volume 
(pp. 168-173), is one of the best examples of the kind of writing 
which used to be attributed to the “philosophical historian,” that 
can be found in the literature of political history. Here is that 
weighing and judging of events which is at once the great duty 
and the great task of the historian. 

Mr. Rhodes does not mince matters in these general conclusions. 
He declares of the act of 1867, “that no law so unjust in its 
policy, so direful in its results had passed the American Congress 
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since the Kansas-Nebraska Act of 1854.” The avowed reason 
for its passage was, that a state of anarchy existed at the south 
and that under existing governments the lives of loyal whites and 
negroes were not protected. He declares that there was no 
sufficient evidence of the truth of this view, that the assertions of 
the radicals were exaggerated, strongly biased, and in the case 
of Stevens, not entitled to any credence at all. On the contrary 
the trend of legislation in the southern States in 1867 was distinctly 
favorable to the negro and conditions were as good as could 
be expected, “considering the immense revolution, the large number 
of idle soldiers and guerillas . . . the sparsely settled country 
in which there had always been a lax administration of the law, and 
the great fact of all, this mass of black men suddenly freed from 
the restraint of slavery,” as well as the quarrel between the Pres- 
ident and Congress and the distress arising from short crops. It 
is of course too much to expect that these conclusions shall receive 
general assent at this time, and they may need some modification, 
as further investigation into the social conditions of the south 
following the war are made, but the available evidence thus far 
seems to support them and the author should be commended for 
the masterly way in which he has marshalled that evidence and for 
his courage in drawing conclusions from it. It is so much 
easier to take refuge in the presentation of the considerations which 
bear on either side of such a question with no attempt to decide 
where the truth really lies. As to the results of the congressional 
policy, his conclusions are no less definite and positive and are 
perhaps less likely to be questioned. “No large policy in our 
country has ever been so conspicuous a failure as that of forcing 
universal suffrage upon the south.” “The scheme of reconstruction 
pandered to the ignorant negroes, the knavish white natives and 
the vulturous adventurers who flocked from the north, and these 
neutralized the work of honest republicans who were officers of 
state. Intelligence and property stood bound and helpless under 
negro carpet-bag rule, and the fact that such governments continued 
to exist, were supported by Federal authority and defended by 
prominent republicans, had a share in the demoralization of politics 
at the north.” “From the Republican policy came no real good 
to the negro—he had a brief period of mastery and indulgence 
during which his mental and moral education was deplorable and 
his worst passions were catered to.” “Finally by force, by craft 
and by law, his old masters have deprived him of the ballot, and 
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after a number of years of political power, he has been set back 
to the point where he should have started directly after emancipa- 
tion.” “The congressional policy of reconstruction was _ short- 
sighted even from the partisan point of view, in that it gave the 
south a grievance,” and failed utterly to build up a Republican 
party at the south, where a nucleus for such a party undoubtedly 
existed in the old line whigs and Union men who went with their 
State. 

Mr. Rhodes is impressed by the fact that Sumner, “the scholar 
in politics,” should have ignored so completely in dealing with the 
negro question all the teachings of science regarding the influence 
of heredity and the great effects of race, especially as he had an 
intimate friend among the scientific leaders of the day, Agassiz, 
whose conservative views on the negro expressed in 1863 he quotes 
with approval. “What the whole country has only learned through 
years of costly and bitter experience was known to this leader 
of scientific thought before we ventured on the policy of trying 
to make negroes intelligent by legislative acts.” This suggests one 
phase of his treatment of the subject which seems open to some 
criticism. He does not connect the policy of reconstruction finally 
adopted and sanctioned by the northern people with the long 
anti-slavery discussion which preceded the war. This was the 
school in which the people of the north had learned what they 
knew of races and race questions. For more than a generation 
they had been discussing slavery and the negro, and urging or 
opposing his emancipation. Suddenly and unexpectedly slavery 
was abolished and the negro made a freedman. The worst com- 
ment on the whole anti-slavery discussion that can be made is the 
fact that this event found not a person among our public men of 
influence with any knowledge or appreciation of the real difficulties 
involved in emancipation as they affected either the white popula- 
tion of the south or the negro himself. With hardly an exception 
they conceived that the chief danger to be guarded against was the 
practical re-enslavement of the negro by his former master. They 
thought the two great needs of the freedmen were education and 
protection from the whites. That they needed any protection from 
themselves in the matter of vagrancy and disorderly conduct appears 
not to have entered the minds of the statesmen of the time. Cer- 
tainly it found no expression in their speeches in Congress. 
Sumner was only doing what all his countrymen were doing: viz., 
drawing his political ideas from the popular discussion which had 
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absorbed their attention for a generation. That discussion had 
done much to stimulate the moral sentiment of the nation and 
to elevate its social ideals, but it had contributed practically nothing 
to an understanding of the race question. One looks almost in 
vain through the cords of anti-slavery literature in our public 
libraries for a single book that will explain the institution of 
slavery, the part which it played in American society and the evils 
which would result from its removal. A few observers like De 
Tocqueville and Olmsted saw dimly these matters, but they were 
quite beyond the ken of the bulk of writers on the subject of 
slavery. If the policy of reconstruction as adopted is the most 
conspicuous failure in our history, it is largely due to the anti- 
slavery movement and the kind of thing it taught the American 
people to believe about slavery, the negro and the southern white 
man. 

Concerning the social problem of reconstruction, Mr. Rhodes 
has very little to say. He does not ignore it entirely, 
but he only touches on it when it is necessary to explain 
the political situation, as in case of the vagrancy laws 
passed by the Johnson governments, or as the matter is 
suggested to him in the far-sighted views of Agassiz and 
Governor Andrew, and by the glaring fact that the negro as a 
useful member of society seemed rather to be injured than bene- 
fited by the political measures which were expected to do so 
much for him. We see his failure to appreciate this side of the 
matter in his conclusions that military government after the war 
brought little hardship to the south (pp. 78-9). Perhaps it did 
not of itself bring positive hardship. The objection to it is not 
so much what was actually done by military officers in 
civil affairs, as what they failed to do. It is clear that for dealing 
with the social difficulties of emancipation, the year or two 
immediately following the close of the war were more important 
than a whole decade a few years later. It was essential to the 
future welfare of the negro, as well as of the white community in 
which he was to live as a freeman, that he should get started 
right; that all the progress in civilization which he had made 
under slavery—his habits of industry, industrial skill, and orderly 
way of living—should be preserved; and above all it was important 
that the good feeling which existed between the races should not 
be disturbed. As Mr. Beecher pointed out, the good will of 
the white people by the side of whom the negroes were to live, was 
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worth more to them than any thing which the federal government or 
the northern people could do for them. Was a military government 
administered by northern officers, who had waged a fierce war 
against the south, likely to understand this situation, or to take 
the best means of informing themselves regarding it? 

Mr. Rhodes does not appear to have gone very far into the 
consideration of such questions as these. This is no doubt due to the 
difficulty of obtaining reliable information concerning them. It is 
clear from his references, that he has neglected no important source 
of information concerning the southern States that is available to 
the worker in the libraries of the country, but there is not much 
information on social conditions in the south to be gleaned from 
these sources. What does exist there is found chiefly in the 
accounts given by northern and foreign travelers or military men 
of what they saw or thought they saw in the south. It is obvious 
enough now, that with the best intentions in the world these men, 
even had they devoted their chief attention to the subject, could 
give but a very imperfect idea of the real situation. It is the south- 
ern people themselves, who lived in the midst of the freedmen, 
who knew from years of experience their characteristics as a race 
and who tried to carry on the industry of the community by means 
of their labor, who could tell us most about this side of the problem. 
It is folly to expect to gain an understanding of it from the accounts 
of outsiders, no matter how well-intentioned they may be. Carl 
Schurz said in his report that the southern people had no idea 
of free labor, nor how to deal with it. It was just as true that 
the northern people were equally ignorant of negro labor, whether 
as slaves or freedmen. For it is certain that the freedmen and the 
free laborers of the north were not at all alike. What was necessary 
and important in dealing with the negro either as slave or freed- 
man, was quite as likely to escape the attention of northern people, 
as the requirements of a free labor system to be misunderstood by 
the southern. It seems to me then that on this social side of recon- 
struction we can hope for no satisfactory account without a full 
understanding of what the southern people themselves thought and 
felt concerning it, and indeed the political aspects of the subject also 
would be much easier to understand if we possessed a more inti- 
mate knowledge of the feelings and sentiments of the various 
classes of southern society than has yet been given us. 

It is in view of these considerations that I wish to call 
attention to the works of Mr. Fleming on Reconstruction. He is 











206 Yale Review. [ Aug. 


a southern man, and has the enormous advantage of that knowledge 
of southern society which only a native of any community can 
acquire. He appears also to have a wide acquaintance among 
the prominent southern men who lived through the period. These 
men, being disqualified from public service in a political capacity, 
devoted all their energies to industrial affairs under the conditions 
which emancipation had created. They took little part in politics 
and remained quietly at home on their farms and plantations, 
using the negro as a laborer, and having the ordinary relations 
with him of a fellow citizen of the same community. These are 
the men who can tell us in detail what were the real conditions 
created by emancipation, and can make clear what were its difficul- 
ties and dangers. And they are the only men who can do so. 
It is remarkable how little of their experiences during these years 
they have as yet thought best to put into print. We have plenty 
of memoirs of southern men and women during this time and 
more are constantly coming from the press. But their authors 
seem to think what is best worth recording are their war experi- 
ences, and their public acts since the war, if they happen to have 
had any. What would be quite as interesting and vastly more 
important to this generation, are the detail$ of their every-day 
life during the years immediately following the war, when they 
were devoting all their energies to their private affairs and were 
chiefly interested in the negro as he affected their private affairs. 
Since they tell little or nothing about this in print, it can only be 
obtained from conversation with them. Mr. Fleming has had an 
opportunity to gather information in this way, and though he does 
not appear to have made as great use of it as could be wished, he has 
not failed to realize its importance, and his views are, to a consider- 
able extent, based upon it. If we add to this the fact, that with an 
industry that appears enormous, he has examined about every 
public document that bears on the subject and made an exhaustive 
study of the local situations in one State, not neglecting such infor- 
mation as can be obtained from local newspapers, it is evident that 
no one before him has placed before the public such a detailed 
account of southern conditions, political, economic and social, as 
appears in his volumes on Civil War and Reconstruction in Ala- 
bama and the Documentary History of Reconstruction. 

Such an exhaustive collection of information is greatly needed, 
even though it should not essentially modify our general conclu- 
sions on the subject of reconstruction. We need more knowledge 
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of concrete facts to comprehend the situation. We are told of 
the direful ruin that was spread over the South by the war, of 
the destitution which the soldiers found on their return home, of 
the action of the negroes in testing their freedom, of the influence 
of the Freedmen’s Bureau officials upon them, of the corruption 
of negro and carpet-bag rule, of the Ku Klux outrages and the 
social conditions which made them inevitable. But northern 
readers need a more circumstantial account of these matters than 
they have hitherto received in order to realize their meaning. Mr. 
Fleming gives this account at great length and cites the evidence 
for it. It is not pleasant reading as he presents it, and it certainly 
makes one feel that there is a strong southern bias in the author’s 
mind; but it probably represents accurately enough the honest 
opinion of the southern people regarding the actions of the Federal 
Government, and as such is necessary to any proper treatment of 
the subject. This lack of judicial spirit on the part of the author 
is not, to my mind, so serious a defect in his work as most critics 
seem to regard it, because we need to have the southern side of 
the matter presented exactly as it appeared to the southern people. 
Their feelings and sentiments, their unfounded prejudices even, 
were essential elements in the problem of reconstruction both 
political and social. 

The most serious defect, as it seems to me, appears in the author’s 
readiness to accept current popular account of certain important 
facts without that thorough investigation of them, which he might 
have given. For instance, one of the most remarkable features 
of the social situation was the rapidity with which the southern 
whites lost their influence over the negroes after the close of 
the war. Up to the very end of the war it was as complete as at 
any time during slavery. But the first year of emancipation saw 
it rapidly decline and very soon it almost completely disappeared. 
Just how this change came about needs more explanation than the 
current southern one that it was due to the influence of the army 
and the Freedmen’s Bureau. These were factors no doubt, and 
important ones; but were there no others? Did the southern 
people themselves make no mistakes in dealing with this difficult 
matter? Again, there is the rejection by the South of the 14th 
Amendment as a basis of reconstruction. It has never been easy 
to understand this action of the southern people. It would seem 
as though some additional light on this important matter might 
have been contributed by the author. The loose general state- 
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ment that immediately after the war the negroes left the planta- 
tions and gathered around the offices of the Freedmen’s Bureau 
would also seem to need some careful investigation before it is 
accepted without modification. Such a thing was possible in many 
regions, perhaps in most counties, but how was it in such communi- 
ties as that of Marengo and Dallas counties? Here was a negro 
population of over 25,000 in these two counties, with a white popula- 
tion of about 14,000. It is hardly conceivable that the bulk of 
these negroes could have gone to the towns to stay more than a 
few days at most, or could remain collected about the Freedmen’s 
Bureau offices for any considerable length of time. Most of them 
must have spent their time on the plantations. At any rate, we 
would like to know exactly what the situation was, and such 
general statements as are usually made for a whole State or the 
whole south do not make it clear. However these defects are not 
of great importance and neither they nor the strong sectional bias 
of the author destroy the substantial value of his work. No 
one who reads the chapters on Social and Economic Disorder after 
the War, the Ku Klux Revolution, and The Reorganization of 
the Industrial System, can fail to recognize the great service which 
he has rendered to a neglected side of reconstruction. 
GUY STEVENS CALLENDER. 


A History of the Northern Securities Case. By Balthasar Henry 
Meyer, Ph.D., Professor of Political Economy in the University 
of Wisconsin, Member of the Railroad Commission of Wisconsin. 
Bulletin of the University of Wisconsin, No. 142, Economics and 


Political Science Series, Vol. I, No. 3, pp. 215-250. 


The aim of this monograph, as stated by the author in his 
preface, is to present in connected form the leading facts and 
principles which may have an interest to students of economics, 
in so far as these principles and facts are contained in the records, 
briefs, and arguments of the Northern Securities case, which 
embrace in all nearly 8,000 pages. The ten chapters in eighty-two 
pages give a clear, concise, and readable history of the litigation, 
including the genesis of the idea of a holding company and the 
causes of organization, the action of the State authorities and the 
Federal Government, with an analysis of the decisions in the main 
case, and in the ancillary litigation over the liquidation of the 
company. The appendix gives a number of the briefs or docu- 
ments of the litigation in a form convenient for reference, such 
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as the certificate of incorporation of the Northern Securities 
Company, the Underwriter’s agreement, the circular letters from 
the Northern Securities Company to its stockholders and to the 
stockholders of the Great Northern Company, with the balance sheet 
of the Securities company on December 31st, 1905. There is also 
a map prepared by the Interstate Commerce Commission, showing 
the leading railroads involved in the Northern Securities case. 

The book was wisely planned. The Northern Securities decision 
was the culmination of a series of decisions of the Supreme Court 
of the United States, adjudging invalid, under the prohibition of 
the Anti-trust Act of 1890, combinations between interstate rail- 
roads for the suppression of competition. In the Trans-Missouri 
Freight Association case and in the Joint Traffic Association case, 
the Court had held, though by a close division, that the prohibitive 
provisions of the Anti-trust Act applied to all contracts of rail- 
roads regulating rates and restraining the competition in interstate 
commerce, whether the restraints were reasonable or unreasonable. 
The Northern Securities decision was notable in that it held that a 
State corporation organized in due form under the laws of a 
State, for the purpose of holding the shares of competing inter- 
state railroads, such holding being authorized under the laws of 
the State, was an unlawful combination in restraint of interstate 
commerce. The device of a holding corporation was condemned 
in this case not because it was a holding corporation, but because 
it held the stock of subsidiary corporations directly engaged in 
interstate commerce, and thus was empowered to control competi- 
tion as between those companies. The illegal combination was 
thus founded upon the fact of control of competing railroads in a 
single authority, and the resulting power of direct suppression of 
competition through such control. 

While a bare majority of the court concurred in the judgment, 
there was no opinion concurred in by the majority. The con- 
curring opinion of Mr. Justice Brewer is very probably deemed by 
Prof. Meyer in some respects the most noteworthy feature of the 
decision. Justice Brewer had concurred in the prevailing opinions 
in the Trans-Missouri Freight Association case and the Joint 
Traffic Association case, wherein it was held that the Anti-trust 
Act included all contracts in restraint of interstate trade whether 
reasonable or unreasonable, but in the concurring opinion in this 
case he held that the ruling in the prior cases should have been 
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that the contracts presented were unreasonable contracts and in 
restraint of trade, and as such, within the scope of the act. While 
he is explicit in his declaration that it was the purpose of Congress 
to place the statutory prohibition only upon those contracts in 
restraint of trade which were unreasonable and against public 
policy, the decisions in these several cases cannot be reconciled 
on the basis of unreasonableness in fact, except under the view 
that any agreement in restraint of interstate commerce among 
carriers is an unreasonable restraint and therefore obnoxious to 
the law. However this may be, it would seem that this peculiar 
division of the Court would indicate that each case of alleged 
restraint of interstate commerce must be adjudged by its special 
facts. 

Prof. Meyer is of opinion that the prosecution of the Northern 
Securities case had an undoubtedly wholesome influence on all 
great corporations, or as he expresses it, “was a moral tonic.” 
He recognizes that a corporation is not endowed with the inalien- 
able rights of a natural person; that the Securities Company was a 
mere instrumentality by which separate railroad properties were com- 
bined under one control, and that a holding corporation of this 
type would make it possible, by a series of progressive consolida- 
tions, to vest the control of all the railroad properties of the 
United States in single hands. At the same time, he expresses 
the opinion that, from the point of view of railway organization, 
the case presents little of consequence, except that such organiza- 
tion in the process of evolution must avoid the technicality of the 
particular type of a holding company, which the Northern Securi- 
ties Company represented. On the broader point of view he is 
very positive that undiscriminating opposition to all forms of open 
concerted action on the part of railways “is the greatest single 
blunder in our public policy towards railroads,’ and that we need 
a “campaign of education on the limitation of competition among 
carriers, and adequate legislation for the protection of all interests, 
where compétition fails.” 

In this view there will be a general concurrence of opinion by 
those who have thoughtfully considered this complicated question. 
Unregulated competition with recurring rate wars is as detri- 
mental to the public as to the railroads. Open agreements as to 
rates, under the regulating supervision of some public authority, 
would greatly contribute to the permanent solution of these diffi- 
cult transportation problems. 
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The style is clear and forcible. In some places, particularly in 
the introductory chapters, it would seem that the author has studied 
conciseness at the expense of the clearness which would have been 
gained by fuller amplification of the narrative. The author is 
manifestly familiar with the material, and thorough and accurate 
research is shown throughout. Full justice is done to the dis- 
senting as well as the prevailing opinions. While written for 
economic students rather than for lawyers, the work will be a con- 
venient handbook for all who are interested in the subject. 
FREDERICK N. JUDSON. 

St. Louis, Mo. 


The Economic Development of a Norfolk Manor, 1086-1565. By 
Frances Gardiner Davenport, Ph.D. Cambridge: The Univer- 
sity Press, 1g06—pp. x, 105, Cii. 

There is an immense amount of material in print on the statics 
of the manor, comparatively little on its dynamics. When historians 
have sought to trace the course of manorial development they have 
been able to find the descriptions of many manors in many centuries, 
but they have had to skip from the accounts of one manor 
to those of another, and to justify their conclusions by taking as 
types what everyone knows were distinct individuals. So Maitland 
performed a welcome service when he described in a review article 
some years ago the course of development of a particular Cam- 
bridgeshire manor, and Miss Davenport puts us under deeper obliga- 
tions by this detailed history of the manor of Forncett near 
Norwich. 

The author has drawn her statistics and conclusions from a great 
variety of manuscript sources, of which the most important are 
a series of ministers’ accounts running from 1270 to 1308, in the 
Public Record Office, and a series of Court Rolls covering the 
larger part of the fourteenth and fifteenth centuries, now in the 
Cambridge University Library. The limits of the description are, 
on the one side, Domesday Book, and on the other an Elizabethan 
survey of 1565. The first chapter gives a preliminary description 
of Forncett and its development, based on the two sources last 
named; three chapters are devoted to the history of the demesne, 
1272-1605, three to the tenants and their land, 1272-1575, and a 
final chapter discusses the growth and decline of population. An 
appendix (paged with the Roman numerals detested by all who 
have to cite them) contains statistical accounts and specimen docu- 
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ments, and the book includes also two photographic views and a 
map constructed from the survey of 1565. 

Though a local study of this character does not lead to broad gen- 
eralizations it suggests some interesting and important questions. 
Miss Davenport finds a connection between the distribution of dwell- 
ings and the status of the population, seeming to show that while the 
unfree were grouped in villages many of the freemen “dwelt apart 
and scattered.” While the reeve was elected by the homage in the 
later period, he seems (if we can trust the negative evidence) to 
have been appointed by the lord before 1350, and Vinogradoft’s 
contention, that he was “mainly” or always elected (Growth of 
the Manor, 229, 319), loses in force. One striking feature of 
Forncett is the smallness of the holdings. In 1565 only one tene- 
ment out of over one hundred attained the area of 30 acres; in 
1086 the average servile tenement seems to have been II acres or 
less. 

The character of Miss Davenport’s material enables her to give 
an especially full description of the manorial economy from the 
lord’s standpoint. Summaries of the ministers’ accounts give us 
the items of income and expense for every year in the latter part of 
the thirteenth century. At that time the manor returned profits 
of about £93 a year to the lord. In the next century profits fell 
off about £30, and continued to decline thereafter. Meanwhile 
more and more of the demesne was leased, at first for terms of 
years, at last for a perpetual money rent. The seventh chapter, 
giving an account of these changes in the fifteenth and sixteenth 
centuries from the tenants’ standpoint, is remarkable for the exact- 
ness with which the changes in tenure are described, and for its abund- 
ance of interesting personal details. Miss Davenport defends the 
good old-fashioned theory that serfdom declined largely because 
the serfs ran away; it disappeared finally from Foricett in 1575. 
In the last chapter the author presents evidence to show that the 
population of Forncett declined to one half in the fourteenth 
century, and did not recover its former numbers in the period 
studied, past the middle of the sixteenth century. 

Miss Davenport’s history contains matter of great interest to the 
economic historian. The full value of it will appear only as other 
studies of a similar kind are published with which comparisons 
may be made. Meanwhile it remains a model of the way in which 
such work should be done. The material has been collected and 
examined with painstaking thoroughness, and has been written up 


with admirable discrimination. 
Cc. D. 
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The Investments of Life Insurance Companies. By Lester W. 
Zartman, Ph.D., Instructor in Insurance, Yale University. New 
York: Henry Holt & Co., 1906—pp. v, 259. 

This little hand-book should be of much interest and value to 
those who are responsible for the safe and profitable investment of 
trust or other funds, and to the policy-holder, now somewhat alive 
to insurance problems, who desires to know how his savings are 
being cared for. 

Insurance investments must be good in a two-fold aspect,—the 
principal of course must be secure, and in addition the interest yield 
must at least equal that contemplated in the premium rate calcula- 
tion. With these stringent requisites in view, it is interesting to 
study the character of investments, the investment earnings and 
the cost of investments (chapters 3, 4, 5). The author gives a 
wide range of information of much value, and which has not pre- 
viously been gathered in so complete a form. 

It is perhaps unfortunate that he has emphasized so much the 
element of increase of market value above book value, in the rate 
of earnings. Possibly the author has misunderstood the term 
“book value,” as commonly used by insurance companies, confus- 
ing it with cost price. Book value is ordinarily made on a fair but 
conservative basis by vote of the finance committee, and with a 
view to the probable market value of the investment over a term 
of years. Deviation between this and market value at the close of 
the year, in conservative companies, is adjusted by a security 
fluctuation account, as it is not considered fair to superimpose on 
the losses from mortality, which seem to follow a more or less 
regular natural law, the extraordinary fluctuations of the market, 
which would result in inequalities in distribution of dividends. To 
illustrate the point, one of the large New York companies some 
years ago had a credit to its security fluctuation account in the 
neighborhood of ten millions of dollars. Two years later this credit, 
by reason of a fall in market values at the year’s end, was com- 
pletely wiped out. 

Furthermore, from a practical point of view, under recent legisla- 
tion requiring annual dividends, it would be wrong to declare a 
dividend based upon profits earned from this source but not realized 
by sale of the security. (In this connection it is difficult to under- 
stand what is meant by the sentence closing at top of page 69.) 
The importation of this element into the calculation of earning 
rates distorts them so that it would be difficult for life insurance 
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officers to make the earning rates here shown of much practical 
service. 

The chapters on character of investments in various countries 
are extremely interesting. Those on control of the assets, taxa- 
tion, and legal regulation are very fair-minded and thorough, so 
far as they go. Perhaps the recent history of life insurance legisla- 
tion will demand a chapter or two by itself in the second edition of 
this book, which it is to be hoped may soon be called for. 


J. M. GAINES. 
New York City. 


Special Reports of the Bureau of the Census. Benevolent Institu- 
tions, 1904, pp. 335—-1905; Paupers in Almshouses, 1904, pp. 
210—1906; Insane and Feeble-minded in Hospitals and Insti- 
tutions, 1904, pp. 232—1906. Prepared under the direction of 
John Koren. Washington: Government Printing Office. 


The establishment of the Permanent Census Bureau under the 
Act of 1902 has resulted in a certain irregularity in the dates at 
which our statistics are collected. Under the regular decennial 
census the enumeration has usually been made on June Ist 
of the census year. The three reports in question generally 
take December 31st as the day for counting heads, and 
the years 1903 or 1904, instead of the year 1900. The 
selection of the year was to a certain extent accidental, 
and governed by the fact that the act establishing the 
permanent bureau was not passed until 1902. The month of 
December was chosen in preference to June (at least in the enume- 
ration of paupers in almshouses) on account of the familiar fact that 
the almshouse population is apt to be at its minimum in the summer. 
The consequence is that we are unable to compare the figures given 
in these reports either with the population figures of the year 
1900, or with the figures relating to similar subjects in previous 
censuses, without some error. Yet we should be glad that we have 
any figures at all and still more so that so competent a statistician 
as Mr. Koren has been placed in charge of these important investi- 
gations into kindred topics. 

Of the three special reports, that regarding benevolent insti- 
tutions is the most novel. It covers, to be sure, but a part of the 
philanthropic agencies of the country. It applies strictly to insti- 
tutions, not to all charitable societies. The almshouse, public and 
private, hospitals for the insane, and schools for the feeble-minded, 
are also excluded because provided for in another report. But 
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even with these limitations, this report is the most complete study 
of the subject that we have ever had, and few if any countries 
can show so good an investigation of the same field. The present 
report not only covers such meagre facts regarding the inmates of 
institutions as were obtained in 1890, but it contains full figures 
regarding the institutions themselves, their finances, their property, 
their management, and the method of their support. The tables 
give an imposing picture of the amount of money spent upon 
charitable institutions in our country. The gross cost of maintaining 
those under consideration in 1903 was over $55,000,000, and apart 
from the income derived from paying inmates was over $40,000,000. 
There are, however, great differences between the amounts spent 
by different States, which are not always easily explained. In the 
table showing the cost of maintainance per capita of the population, 
California, New York, and Massachusetts lead with an outlay of 
$1.76, $1.74, and $1.37 respectively. From these high figures the 
expenditure runs down to 6 cents per capita for Mississippi, and 
5 cents per capita for Oklahoma (p. 18). A further analysis shows 
many other facts regarding the number of inmates, the cost of 
maintenance, income derived from different sources, etc. The 
several kinds of institutions are grouped under the following heads: 
orphanages, hospitals, permanent homes, temporary homes, insti- 
tutions for deaf and blind, nurseries, and dispensaries, and these 
are further grouped according as they are public in their manage- 
ment, private, or ecclesiastical (p. 23). A vast amount of infor- 
mation is contained in this volume, of great value to any one who 
is interested in the practical administration of benevolent institu- 
tions, as well as for the student of social conditions. 

The volume on paupers in almshouses leaves many general 
questions open, which the student of pauperism would like to have 
answered. Limited by the original law to institutions, it naturally 
gives no facts regarding outdoor relief. One cannot, there- 
fore draw inferences from its figures regarding the increase 
or decrease of pauperism in the United States. Nor are 
the figures strictly comparable with similar figures gathered 
in 1880 and 1890. As far as they go, however, they would 
seem to indicate progress in the right direction, the number of 
paupers in almshouses per 100,000 of the population having fallen 
from 132 in 1880 to 101.4 in 1903 (p. 5). The difficult question 
of determining the contributions of different nationalities towards 
our pauper population, especially the relative frequency of blacks 
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and whites, immigrants and native born, etc., finds ample material 
in other tables of the report, the interpretation of which cannot 
be entered upon in this review. Finally a brief but serviceable 
analysis of the laws governing poor relief in the various States 
of the United States is appended to the introductory chapter, and 
precedes the detailed tables giving the facts regarding specific alms- 
houses in different States. 

The volume on the insane in hospitals deals with a more restricted 
topic, but supplements the volume on benevolent institutions. In 
all of the volumes the specification of the facts regarding individual 
institutions makes it possible for one who has a knowledge of local 
affairs to test the accuracy of the figures, while a full index makes 
it easy to find any particular subject. 

These volumes are in themselves an argument in favor of extend- 
ing the scope of the investigation, first by including outdoor relief 
as well as almshouses in the study of pauperism, and secondly by 
providing for a more frequent, possibly a biennial, collection of the 
leading facts. Not only would the work itself be in many ways 
facilitated by such periodical returns, but the data would be much 


more useful to the student of economics. 
H. W. F. 


Studies in American Trade Unionism. Edited by Jacob H. Hol- 
lander, Ph.D. and George E. Barnett, Ph.D. New York: Henry 


Holt & Company, 1906—pp. 380. 

In this volume Professor Hollander has given us an illustration 
of the method of work which he advocated for the study of dis- 
tribution at the meeting of the American Economic Association held 
in Baltimore in 1905. He has undertaken an analytical and some- 
what extensive study of a series of typical features of trade union- 
ism. Excepting for the introduction, however, no part of the book 
is written by Professor Hollander. It consists of a collection of 
eleven essays, two of which are by Dr. George E. Barnett, the others 
by students in the Department of Economics of Johns Hopkins 
University. The method of investigation is indicated in Professor 
Hollander’s introduction. The initial studies were upon a remark- 
able collection of trade union documents, such as constitutions, 
journals, etc., collected at the University, and forming, probably, 
the most complete collection to be found anywhere relating to trade 
unionism in the United States. After acquainting himself with 
what material was available, the investigator then carried on field 
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work in certain favorable localities, collecting what material he 
could on the spot, and gathering as much evidence as was available. 

The resulting essays do not form a systematic treatise on trade 
unionism. The first impression of the reader is rather that they 
lack system, and yet they are not altogether disconnected. Three 
of the essays deal with trade union structure, as illustrated by the 
Typographical Union, the Cigar Makers’ Union, and the Iron 
Molders’ Union; certain others deal with the primary function 
of trade unions, collective bargaining, while others again deal with 
apprenticeship and trade union rules and benefit features. Finally 
in the last essay on the Knights of Labor and the American Fed- 
eration of Labor, the most important examples of federated union- 
ism are described. Trade unionism is, however, taken in its broad- 
est sense, and one chapter is devoted to employers’ associations in 
the United States. The book as a whole is, therefore, a collection 
of material, not raw material by any means, but material carefully 
sifted, analyzed, and systematically presented. No attempt is made 
to pass any general judgment on trade unionism, or even to co-ordi- 
nate it with other forms of social organization at the present time. 
To the student of economic institutions, however, the book not only 
furnishes a careful, impartial, and well arranged collection of facts, 
but it also furnishes a good model for future investigations, many 
of which it is hoped will be undertaken on similar lines. 

H. W. F. 


Report of the Special Tax Commission of the State of New York. 

Albany: J. B. Lyon Company, 1907—pp. v, 189. 

New York is one of the States which have accomplished the first 
important step in tax reform; viz., the separation of State and 
local sources of revenue. The New York Tax Commission finds 
its chief problems in the inadequacy of local revenue, the inequality 
of local burdens, and the relation between State and local revenues. 
The Commission was fortunate in having among its members 
Professor Seligman, and its report presents a valuable discussion 
of these problems. 

The complete failure of the general property tax to reach per- 
sonal property, with the resulting injustice and loss of revenue, is 
recognized, and this conclusion is supported by a careful statistical 
study of the present system of taxation of personal property for 
local purposes. The commissioners agree that the personal prop- 
erty tax, in its present form at least, should be abolished. 
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While commending, in the main, the system of State taxation, 
the Commission recommends changes to remedy certain defects. 
The present inheritance tax is levied at the rate of one per cent. 
for the immediate family and five per cent. for more distant rela- 
tives and strangers. The Commission recommends an intermediate 
rate of three per cent. on bequests to the nearer collateral relatives. 
A further graduation is proposed, based on the amount of the 
bequest and obtained by successively multiplying the “primary 
rates’ until the excess over one million dollars would pay five times 
the rates levied on the smallest bequests. The Commission very 
properly decides to base this second graduation on the amount of 
the individual shares rather than on the size of the whole estate. 
Such an inheritance tax should put New York abreast of Wisconsin 
and California, at present the leaders in the movement toward 
vigorous State taxation of inheritances. 

As to New York’s complicated system of corporation taxation, 
the Commission admits that it has been unable to give the subject 
the attention that it deserves. The report contains only a few 
minor recommendations and a rather cautious suggestion that the 
Legislature consider the advisability of abolishing the direct local 
taxation of personal property of corporations and of basing the 
State tax on the value of stocks and bonds, instead of on the 
capital stock alone as at present. These are certainly wise sug- 
gestions. The same may be said of the recommendation that the 
stock transfer tax be amended by substituting for the present 
unjust flat rate of two cents per share a rate of two cents on each 
hundred dollars of market value. 

In order to assist local revenues, the report proposes that a 
definite share of State taxes be assigned to localities, and also that 
whenever the surplus of State revenues exceeds ten million dollars 
the excess be returned to the local divisions. This seems a rather 
clumsy expedient for obtaining elasticity of State revenue. In the 
same direction is the proposal that land owned by the State shall 
be taxable for local purposes. 

Thus far the commissioners are practically agreed. But when 
the question of a substitute for the unworkable personal property 
t«x arises, the Commission is unable to find common ground. The 
familiar inability to learn the lesson of history and experience in 
matters of taxation is once more illustrated in the supplemental 
report, signed by seven of the thirteen commissioners, which asserts 
that the difficulty can be remedied by more stringent administra- 
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tion of the general property tax. Two other members submit a 
report in favor of an income tax. A third report, signed by three 
members, of whom Professor Seligman is one, shows the objections 
tc the income tax and proposes a graduated habitation tax as a 
substitute for the personal property tax. 

The appendix contains among other things a valuable report on 
the tax laws of Massachusetts, Connecticut, New Jersey, Pennsyl- 
vania, and Ontario. 


FRED ROGERS FAIRCHILD. 
Yale University. 


Report of the Commission on Revenue and Taxation of the State of 
California. Sacramento: W. W. Shannon, 1906—pp. xii, 286. 


In marked contrast with New York, California represents a State 
whose tax system is comparatively primitive. Adopted fifty years 
ago, the system has not been modified to keep pace with modern 
conditions. The State still derives three-fourths of its revenue 
from the general property tax. The problem in California is, 
therefore, a much broader one than was presented to the New York 
Commission. The California Commission has gone into the whole 
subject in such a thorough and able manner that its report might 
well serve as a text-book in State and local taxation. The Com- 
mission enjoyed the valuable services of Professor Carl C. Plehn 
as expert on taxation and public finance. 

The Commission’s testimony to the failure of the general prop- 
erty tax, as regards both revenue and justice, simply adds so much 
to the well-night universal experience of the other States. The 
Commission recommends, first, the separation of the sources of 
State and local revenue by having the State give up the general 
property tax. This would at once lighten the present unjust 
burden on real estate, do away with the absurdities of equalization, 
and leave the local divisions more latitude in the management of 
their own finances. In order to accomplish this separation an 
amendment to the State constitution will be necessary. To com- 
pensate the State for the surrender of the general property tax, 
three new taxes are proposed: (1) a tax on the gross earnings of 
railroads and other public service corporations, (2) a tax on the 
shares of capital stock of all banks, at one per cent. of the book 
value; that is, the sum of the paid up capital, surplus, and 
undivided profits, (3) a tax of one per cent. on the assessed value 
of all corporate franchises not covered by the two preceding taxes. 
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Perhaps the most interesting part of the report is the discussion 
of the tax on public service corporations. In spite of the weight 
of authority on the side of the tax on net earnings, the Commission 
makes out a strong case for the tax on gross earnings. Its argu- 
ment is based on the admitted simplicity and certainty of the gross 
earnings tax, the difficulty of evasion, the possibility of estimating 
it in advance, etc. Moreover, on the net earnings basis, a corpora- 
tion would pay no tax if it had no net earnings, while an individual, 
who is taxed on his property, has to pay whether he makes a profit 
or not. 

In applying the tax on gross earnings the Commission computes 
a rate for each class of corporations which is intended to result in 
a tax of one per cent. on the capitalized value of the corporation’s 
net earnings. This is assumed to be about equal to the burden 
borne by other property subject to the direct property tax. To 
compute this rate it is necessary to ascertain for each class of 
corporations the prevailing percentage of net earnings to gross 
earnings. With this ratio determined the computation is simple. 
Thus the Commission arrives at a rate of between four and five 
per cent. on the gross earnings of railroads, three per cent. on the 
gross earnings of express companies, three and one half per cent. 
for telegraph and telephone companies, etc. 

Many other interesting features must be passed over for lack 
of space. On the whole, the California Commission has made a 
most valuable contribution to the literature of American taxation. 


FRED ROGERS FAIRCHILD. 
Yale University. 


Les Droits Législatifs du Président des Etats-Unis d’ Amérique. 
Par Henri Bose. Paris, 1906—pp. viii, 286. 


It is a difficult matter to determine what part the executive has 
played in American legislation, chiefly because the President influ- 
ences or directs legislation largely by extra-constitutional and covert 
practices. The ways of committees are complex, and their doings 
often go quite unrecorded. At the outset, the presidency was 
planned as an independent department. It was intended that the 
occupant of the office should keep his hands off law-making. He 
could, however, recommend measures to Congress by messages, 
sent on such occasions as he might choose. Moreover, he was given 
the right to check legislation by the veto. The message and the 
veto were the two formal and visible features of the relationship 
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between President and Congress. Partly in connection with these 
there grew up the committee system. The powers of the Speaker 
as a party director gradually came into importance. With the 
appearance of the national convention for nominating candidates 
to the chief magistracy, a working basis for the presidency as repre- 
senting popular ideals may be said to have been established. The 
patronage assumed such importance that it became quite the most 
influential means of affecting Congress. Through it such party 
leaders as Jefferson, Jackson, Cleveland, and McKinley worked. 

It is interesting to find a foreigner venturesome enough to write 
a monograph that involves an understanding chiefly of covert and 
extra-constitutional practices. In the volume at hand, M. Bosc has 
made a study of the working executive in his relations to Congress. 
Opening his study_with what will certainly impress most American 
readers as a needlessly long introduction which sets forth the ten- 
dencies leading to the establishment of the presidential office, the 
author devotes the body of his work to two subjects: first, he exam- 
ines the machinery of the executive with some view to the light it 
may throw on the true significance of the message; in the second 
place, he writes of the veto throughout its course as an expression of 
executive influence on the law-making bodies. While M. Bosc’s con- 
clusions are not very striking or particularly novel, he shows famil- 
iarity with much of the better writing that bears upon his theme and 
some observation of the more recent practices. In general, he detects 
large executive influence over the law-making department. He is 
impressed by the power that a strong party leader has in the presi- 
dency for manipulating legislation through his patronage, by really 
directing committee work through his secretaries or through a 
friendly Speaker. He probably would agree that Mr. Roosevelt has 
surpassed all his predecessors in the openness and directness of his 
procedure. But he feels dissatisfied with the indefiniteness in the 
situation. He is strongly of opinion that cabinet members should be 
given seats in Congress. Consequently, he spends a chapter on the 
claims to consideration of the Pendleton bill of 1881, and follows 
closely the reasoning of Mr. Gamaliel Bradford. 

As a whole, the study lacks great precision. The writer makes 
quite too much of the influence of Montesquieu’s theory of the 
division of powers on the statesmen of the Convention. In reality, 
the colonial features of government tended strongly in the direction 
of the famous division before Montesquieu was born, and would 
probably have worked themselves out as they did, had Montesquieu 
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and Locke never written. He has hardly proved his point of view 
as to the very great influence of the President on legislation from 
specific cases. He has, however, set it forth intelligently as well 
as decidedly. 
HENRY BARRETT LEARNED. 
Yale University. 


Lectures on Early English History. By William Stubbs. Edited 
by Arthur Hassall. London: Longmans, Green & Co., 1906—pp. 
Viii, 391. 

The scope of this book is not clearly indicated by its title, for the 
last half of the book deals with medieval England, mainly from the 
comparative point of view, so that the history of other European 
states is discussed at considerable length. This part of the book is 
of a more general and popular nature, but of less value. The first 
part is confined more strictly to early English history, and consists 
mainly in detailed discussion of documents of the Norman period, 
and contains more that is original and valuable. 

The chief value lies not only in this commentary on documents, 
which is full of valuable criticism and suggestion, but in the light 
thrown on the author’s method and general point of view. Its value, 
however, is conditioned by the time of delivery, by the lack of date, 
and by the lack of editing. The lectures, as they stand, do not repre- 
sent the author’s final point of view; much has come out since they 
were first written ; and there is no indication of the points on which 
recent scholarship has reached a different conclusion. But the val- 
uable part of the book, which, as we have said, consists largely in 
the information given on points of detail, is made accessible by a 


good index. 
C. H. WALKER. 


Yale University. 
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RECENT LITERATURE. 


The Twenty-fourth Annual Report of the Bureau of American 
Ethnology (for 1902-1903; Washington, 1907) contains the usual 
report of the Director, including a sketch of the late Head, J. W. 
Powell, who died in 1902. The volume is devoted mainly to the 
accompanying paper, which is upon the Games of the North 
American Indians, by Stewart Culin. The subject is very fully 
treated and is abundantly illustrated by twenty-one plates and over 
eight hundred figures. The author notes the usual character of 
primitive games: they are those of chance and of dexterity, 
including none that call for such skill and calculation as does, for 
example, chess. 

The “Digest of City Charters,” prepared under the direction 
of the Chicago Charter Convention by A. R. Hatton of the Uni- 
versity of Chicago, is an admirable piece of work, which gathers 
together in one volume of 351 pages most valuable information 
which otherwise the special student of municipal government, or 
the framers of new charters, would have to search through many 
volumes to obtain. It is in no sense a book for popular reading, 
and the average man would find it bewildering. But the special 
student of the subject, after using it, will feel a deep sense of 
gratitude to the author for his scholarly and systematic labors. Its 
scope includes the United States, and Canada, Great Britain, Con- 
tinental Europe and part of Australia. The four main divisions of 
the book are (1) the relation of the city to the State, (2) the part 
of the people in municipal government, (3) the city council, (4) 
the city executive. Under each head the matter is well digested 
and admirably arranged, so that the book is fairly easy to consult, 
although, for lack of time, as the author explains, it as yet lacks 
that indispensable adjunct, an index. 

“Municipal Government of the City of New York,” by Abby. G. 
Baker and Abby H. Ware (Boston, Ginn & Co.), is an excellent 
text book, evidently prepared to carry out the efforts of The 
National Municipal League to promote the teaching of municipal 
government in schools and colleges. It was written especially for 
the highest grades of the New York grammar schools, but its 
pleasing style makes interesting reading for adults, who would learn 
much by a careful perusal. The historical part is treated with 
sufficient attention, but in the main it is a comprehensive description 
of the government of the metropolis, as it exists to-day. At the 
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end of each chapter are summaries of the contents which are 
helpful to the memory, while the admirable illustrations, 200 in 
number, make the book peculiarly attractive to a pupil who may 
at first find the subject distasteful. 

James O. Pierce’s “Studies in Constitutional History” (Minne- 
apolis, H. W. Wilson Co., 1906) discusses in a clear and interesting 
way, and with a deep conviction that the hand of an “Overruling 
Providence” can be detected in the development of our country, 
various important constitutional questions from 1776 to the present. 

“The Princes of Achaia and the Chronicles of Morea, a Study 
of Greece in the Middle Ages,” by Sir Rennell Rodd, in two 
volumes (London, Arnold, 1907; N. Y., Longmans, Green & Co.), 
is a book whose worth and dignity entitle it to a more extended 
appreciation than can be given in the pages of this REview. Any- 
one who, like the writer of the present notice, has had to toil 
through Hopf’s pages in Ersch and Gruber, and has sought to 
collect and to utilize the scattered chronicles of medieval Greece, 
knows how great is the debt which English readers owe to the 
distinguished author for his scholarly labors. Beginning with the 
events of the fourth Crusade, which established princes from west- 
ern Europe among the scenes of old Greek culture, he follows the 
fortunes of the feudal principalities through their adventurous 
career, and closes his narrative with the Greek restoration of the 
fifteenth century. Some of the most remarkable episodes of 
medieval history are comprised in the period of two centuries which 
the history covers. No writer of fiction could imagine wilder stories 
than those told by Villehardouin of the Fourth Crusade, and by 
Ramon Muntaner of the Catalan Company, “The conquering host of 
the Franks in Romania.”’ The author has employed such leisure time 
as his diplomatic life allowed him for years past (he was appointed 
attaché at Athens first in 1888), to collect and study the authorities 
on the history of medieval Greece; he has shown excellent dis- 
crimination in analyzing his sources of information; and has con- 
structed from them a story full of life and color. The reader 
can feel but one regret, that the author was forced to abandon his 
early plan of describing also the course of Venetian rule in the Greek 
world. Of the several parties to the Fourth Crusade and the parti- 
tion following, most belonged to the past; the Papacy, the Greek 
Empire, feudalism itself, were all in their period of decline. Venice 
alone, representing commercialism, was the power with a future, 
and the full significance of the period appears only as the fortunes 
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of Venice are brought into contrast with those of her rivals in the 
struggle for existence. Perhaps we may still hope that Sir Rennell 
Rodd will find time and opportunity to continue the work of Heyd 
and others on the history of Venice in the Eastern Mediterranean. 

In a volume of the American Social Progress Series, President 
Hadley publishes “Standards of Public Morality” (Macmillan, 
1907), five lectures delivered on the John S. Kennedy Foundation 
in the School of Philanthropy conducted by the Charity Organiza- 
tion Society of New York City. Some fifteen years ago President 
(then Professor) Hadley published in the first volume of this 
REVIEW two articles on “Ethics as a Political Science,” in which 
he emphasized the close connection of subjects which have ordinarily 
been studied and taught as separate disciplines. Since then he has 
not ceased to insist on the necessity of viewing the great questions 
of to-day from the ethical as well as the economic and political 
standpoints, and the present volume shows again the fruits of his 
method. The formation of public opinion, the ethics of trade, the 
ethics of corporate management, the workings of our political 
machinery, the political duties of the citizen: such are the bare titles 
of the topics that he covers. 

The “Centraal Bureau voor Sociale Adviezen” has begun the 
publication of a series of studies entitled “Kleinindustrieen ten 
Platten Lande,” describing conditions in the country industries of 
the Netherlands. The first study, by Mr. E. M. Meijers (Zwolle, 
1906), is a pamphlet of some seventy pages, containing besides a 
general introduction to the series, a description of the manufacture 
of mattings in the northern part of Overijssel. The little book is 
an admirable piece of work. It traces the technical processes, 
from the cultivation of the rushes which form the raw material 
of the industry, to the weaving which makes the matting ready for 
the market; it describes the organization of the manufacture and 
trade in mattings; it discusses the conditions of labor, and the 
possibility of effecting an improvement in them. A feature of the 
pamphlet worthy of special commendation is the photographic 
reproduction of characteristic scenes of the matting industry. 

Among the recent publications of the United States Department 
of Agriculture, bulletin 42 is a valuable contribution to the literature 
upon the wheat industry. In a monograph of 103 pages entitled 
“Russia’s Wheat Surplus,’ Dr. I. M. Rubinow, economic expert 
in the division of Foreign Markets, presents a report concerning the 


growth of the “king of cereals” in Russia. Such topics as the 
15 
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physical conditions of soil and climate, ownership of land, agricul- 
tural methods, cost of production, distribution of the wheat areas, 
yield per acre, etc., are clearly discussed. Special attention is 
given to the “actual and potential” export of wheat from Russia 
to the great markets of Europe, as also to the competition it now 
gives or may be expected to give to the wheat and flour exports of 
the United States. This bulletin is one of a series, already pre- 
pared or in process of preparation, in which a study is made of the 
principal competitors of the United States in the matter of the 
disposal of surplus farm products. 

“A History of the American Whale Fishery,” by Walter S. 
Tower ( University of Pennsylvania Publications, 1907), is intended 
to give a comprehensive review of the origin and development of 
the whaling industry from colonial times to the present. The 
volume has its particular value in the fact that it is the only com- 
plete history of its kind both as regards time and treatment. As 
the author pointed out, the latest work on the subject in question 
appeared in 1876 but the discussion was superficial, especially of 
the whole period after 1815. The present writer, unlike his prede- 
cessors, gives his work an economic bearing. Moreover, the social 
influence of this once important but now practically extinct enter- 
prise is clearly presented. An appropriate setting is given to the 
early American industry by a chapter on the origin of whaling in 
Europe. 


1 
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